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U.S. Customs Service 


Treasury Dectstons 
(T.D. 84-96) 


Cancellation of a Customs Approved Public Gauger 


Notice is hereby given pursuant to the provisions of section 
151.43 of the Customs Regulations (19 CFR 151.43) that the approv- 
al of Core Laboratories (Cargo Surveys), Inc., 7701 Stemmons Free- 
way, Dallas, Texas 47547, to gauge imported petroleum and petrole- 
um products in all Customs Districts, in accordance with the provi- 
sions of section 151.48, Customs Regulations, is cancelled. 

Dated: April 26, 1984. 

EDWARD T. Rosse, 
(For Donald W. Lewis, 
Director, Entry Procedures and Penalties Division) 


(T.D. 84-97) 
Quarterly Rates of Exchange 


The table below lists rates of exchange, in United States dollars for 
certain foreign currencies, which are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve of New York 
under provisions of section 522(c), Tariff Act of 1930, as amended (31 
USC 372(c)), for the information and use of Customs officers and 
others concerned pursuant to Part 159, Subpart C, Customs Regula- 
tions (19 CFR 159, Subpart C). 

Quarterly Beginning: April 1, 1984 through June 30, 1984. 





Name of currency 





Australia .93800 
Austria .054630 
Belgium.... .|  .018818 
i .| 000749 
-784621 
484520 
104603 
179953 
124938 
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Name of currency 


Netherlands. 
New Zealand 
Philippines 
Portugal 





LIQ-03-01 S:C:I 
Dated: April 2, 1984 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 84-98) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 552(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 84-24 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 

Australia dollar: 
March 1, 1984 $0.94420 
March 2, 1984 .94390 
Austria schilling: 
March 1, 1984 .054363 
March 2, 1984 .054840 





Belgium franc: 

March 1, 1984 .018716 

March 2, 1984 .018889 
Brazil cruzeiro: 

March 1-2, 1984 .000824 
Denmark krone: 

March 2, 1984 105541 
France franc: 

March 1, 1984 124394 

March 2, 1984 125471 
Germany mark: 

March 1, 1984 3882995 

March 2, 1984 3886772 
Ireland pound: 

March 1, 1984 1.1780 

March 2, 1984 1.1870 
Netherlands guilder: 

March 1, 1984 839559 

March 2, 1984 842583 
Spain pesata: 

March 1, 1984 .006678 

March 2, 1984 .006711 


LIQ-03-01 S:C:I 
Dated: March 2, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 84-99) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 84-24 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 





Australia dollar: 
March 5, 1984 
March 6, 1984 
March 7, 1984 
March 8, 1984 
March 9, 1984 

Austria schilling: 
March 5, 1984 
March 6, 1984 
March 7, 1984 
March 8, 1984 
March 9, 1984 

Belgium franc: 
March 5, 1984 
March 6, 1984 
March 7, 1984 
March 8, 1984 
March 9, 1984 

Brazil cruzeiro: 
March 5-9, 1984 

Denmark krone: 
March 5, 1984 
March 6, 1984 
March 7, 1984 
March 8, 1984 
March 9, 1984 

Finland markka: 
March 5, 1984 
March 6, 1984 
March 7, 1984 

France franc: 
March 5, 1984 
March 6, 1984 
March 7, 1984 
March 8, 1984 
March 9, 1984 

Germany mark: 
March 5, 1984 
March 6, 1984 
March 7, 1984 
March 8, 1984 
March 9, 1984 

Ireland pound: 
March 5, 1984 
March 6, 1984 


054975 
055540 
055525 
054825 
.055066 


019011 
019131 
019120 
.018864 
018921 


000812 


.105619 
.106667 
.106838 
105652 
105820 


179437 
179759 
181094 


125984 
.126936 
127065 
125431 
125707 


887672 
.3891880 
891389 
886473 
887297 
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March 7, 1984 1.1990 

March 8, 1984 1.1830 

March 9, 1984 1.1875 
Italy lire: 

March 6, 1984 .000628 

March 7, 1984 .000630 
Netherlands guilder: 

March 5, 1984 343466 

March 6, 1984 3846620 

March 7, 1984 846741 

March 8, 1984 842114 

March 9, 1984 842349 
Norway krone: 

March 6, 1984 135135 

March 7, 1984 .184816 
Spain peseta: 

March 5, 1984 .006748 

March 6, 1984 .006769 

March 7, 1984 .006815 

March 8, 1984 .006707 

March 9, 1984 .006709 
Sweden krona: 

March 6, 1984 .130890 

March 7, 1984 130847 
Switzerland franc: 

March 6, 1984 474046 


(LIQ-03-01 S:C:1 
Dated: March 9, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 84-100) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 84-24 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs 
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purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 
Australia dollar: 
March 12, 1984 $0.95520 
March 13, 1984 
March 14, 1984 
March 15, 1984 
March 16, 1984 
Austria schilling: 
March 12, 1984 .054540 
March 13, 1984 .055233 
March 14, 1984 .055356 
March 15, 1984 .055028 
Belgium franc: 
March 12, 1984 .018779 
March 18, 1984 .018993 
March 14, 1984 ; .019048 
March 15, 1984 .018900 
Brazil cruzeiro: 
March 12-14, 1984 .000801 
March 15-16, 1984 .000789 
Denmark krone: 
March 13, 1984 106298 
March 14, 1984 106242 
March 15, 1984 105848 
Finland markka: 
March 14, 1984 180538 
France franc: 
March 12, 1984 124719 
March 13, 1984 126215 
March 14, 1984 .126422 
March 15, 1984 125392 
Germany mark: 
March 12, 1984 884172 
March 13, 1984 888802 
March 14, 1984 889788 
March 15, 1984 887072 
March 16, 1984 880590 
Ireland pound: 
March 13, 1984 1.1880 
Italy lire: 
March 14, 1984 .000627 
Netherlands guilder: 
March 12, 1984 840252 





CUSTOMS 


March 13, 1984 3844293 

March 14, 1984 844947 

March 15, 1984 3842583 
Norway krone: 

March 14, 1984 134816 
Spain peseta: 

March 13, 1984 .006701 

March 14, 1984 .006771 

March 15, 1984 .006690 
Sweden krona: 

March 138, 1984 .180073 

March 14, 1984 .130634 
Venezuela bolivar: 

March 16, 1984 .074349 


(LIQ-03-01 S:C:1D 
Dated: March 16, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 84-101) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 84-24 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 

Australia dollar: 
March 19, 1984 $0.95540 
March 20, 1984 .95650 
March 21, 1984 .95100 
Austria schilling: 
March 19, 1984 .054054 
March 23, 1984 054113 
Brazil cruzeiro: 
March 19-23, 1984 .000778 
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Germany mark: 
March 19, 1984 .880373 
March 23, 1984 880445 
Venezuela bolivar: 
March 19-22, 1984 .074349 
March 23, 1984 073529 


(LIQ-03-01 S:C:D 
Dated: March 238, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 84-102) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 84-24 for the fol- 


lowing countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Australia dollar: 
March 26, 1984 $0.95200 
March 27, 1984 .98450 
Austria schilling: 
March 26, 1984 .054705 
March 27, 1984 .054990 
March 28, 1984 .054787 
March 29, 1984 .054975 
March 30, 1984 .054750 
Belgium franc: 
March 26, 1984 .018804 
March 27, 1984 .018900 
March 28, 1984 .018857 
March 29, 1984 .018893 
March 30, 1984 .018822 
Brazil cruzeiro: . 
March 26-29, 1984 .000763 





March 30, 1984 
Denmark krone: 
March 27, 1984 
March 29, 1984 
Finland markka: 
March 27, 1984 
March 29, 1984 
March 30, 1984 
France franc: 
March 26, 1984 
March 27, 1984 
March 28, 1984 
March 29, 1984 
March 30, 1984 
Germany mark: 
March 26, 1984 
March 27, 1984 
March 28, 1984 
March 29, 1984 
March 30, 1984 
Ireland pound: 
March 26, 1984 
March 27, 1984 
March 28, 1984 
March 29, 1984 
Netherlands guilder: 
March 26, 1984 
March 27, 1984 
March 28, 1984 
March 29, 1984 
March 30, 1984 
Spain peseta: 
March 26, 1984 
March 27, 1984 
March 28, 1984 
March 29, 1984 
March 30, 1984 
Venezuela bolivar: 
March 26, 1984 
March 27-29, 1984 
March 30, 1984 


(LIQ-03-01 S:C:1) 


.000749 


.105180 
.105430 


180050 
.180067 
179501 


.124883 
.125471 
125274 
125549 
125156 


3884689 
.886324 
885877 
386772 
.885505 


1.1838 
1.1815 
1.1830 
1.1795 


840832 
842231 
841705 
842524 
841472 


.006668 


.00673 


.006697 
.006757 
.006723 


.073529 
.068966 
.070671 
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Dated: March 30, 1984. 


ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 84-103) 


Foreign Currencies—Daily Rates for Countries not on Quarterly 
List 
The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 
Argentina peso: 
March 1-2, 1984 
Chile peso: 
March 1-2, 1984 
Colombia peso: 
March 1-2, 1984 
Greece drachma: 
March 1, 1984 $.009906 
March 2, 1984 .009911 
Indonesia rupiah: 
March 1-2, 1984 N/A 
Israel shekel: 
March 1, 1984 .007218 
March 2, 1984 .007150 
Peru sol: 
March 1-2, 1984 N/A 
South Korea won: 
March 1-2, 1984 .001257 
Taiwan dollar: 
March 1, 1984 .024876 
March 2, 1984 024882 


(LIQ-03-01 S:C:1) 
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Dated: March 2, 1984. 


ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 84-104) 


Foreign Currencies—Daily Rates for Countries not on Quarterly 
List 

The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Agentina peso: 
March 5-9, 1984 
Chile peso: 
March 5-9, 1984 
Colombia peso: 
March 5-6, 1984 
Greece drachma: 
March 5, 1984 $0.009950 
March 6, 1984 .009930 
March 7, 1984 .009980 
March 8, 1984 .009901 
March 9, 1984 .009877 
Indonesia rupiah: 
March 5-9, 1984 N/A 
Israel shekel: 
March 5, 1984 .007150 
March 6, 1984 .007057 
March 7, 1984 .007008 
March 8, 1984 .006997 
March 9, 1984 .006997 
Peru sol: 
March 5-9, 1984 N/A 
South Korea won: 
March 5, 1984 .001259 
March 6, 1984 .001260 
March 7-8, 1984 .001262 
March 9, 1984 .001261 





Taiwan dollar: 
March 5-6 1984 .024888 
March 7, 1984 .024894 
March 8, 1984 .024907 
March 9, 1984 .024913 


(LIQ-03-01 S:C:1D 
Dated: March 9, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 84-105) 


Foreign Currencies—Daily Rates for Countries not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 


for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Argentina peso: 
March 12-16, 1984 
Chiles peso: 
March 12-16, 1984 
Colombia peso: 
March 12-16, 1984 
Greece drachma: 
March 12, 1984 $0.009747 
March 138, 1984 .009785 
March 14, 1984 .009818 
March 15, 1984 .009780 
March 16, 1984 .009701 
Indonesia rupiah: 
March 12-16, 1984 N/A 
Israel shekel: 
March 12-16, 1984 .006908 
Peru sol: 
March 12-16, 1984 N/A 
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South Korea won: 
March 12, 1984 .001259 
March 18, 1984 .001257 
March 14, 1984 .001259 
March 15, 1984 .001261 
March 16, 1984 .001259 
Taiwan dollar: 
March 12, 1984 .024931 
March 13, 1984 .024938 
March 14, 1984 N/A 
March 15, 1984 .024956 
March 16, 1984 .024969 


(LIQ-03-01 S:C:1D 
Dated: March 16, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 84-106) 


Foreign Currencies—Daily Rates for Countries not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Argentina peso: 
March 19-28, 1984 

Chile peso: 
March 19-28, 1984 

Colombia peso: 
March 19-238, 1984 

Greece drachma: 
March 19, 1984 $.009629 
March 20, 1984 .009615 
March 21, 1984 .009579 
March 238, 1984 009588 
March 23, 1984 .009615 
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Indonesia rupiah: 
March 19-23, 1984 
Israel shekel: 
March 19, 1984 .006808 
March 20, 1984 .006717 
March 21, 1984 .006693 
March 22, 1984 .006697 
March 23, 1984 .006648 
Peru sol: 
March 19-238, 1984 N/A 
South Korea won: 
March 19, 1984 .001257 | 
March 20, 1984 .001256 
March 21, 1984 .001257 
March 22-238, 1984 .001255 
Taiwan dollar: 
March 19-20, 1984 .024975 
March 21, 1984 .024988 
March 22, 1984 .025000 
March 23, 1984 .025013 


(LIQ-03-01 S:C:1) 
Dated: March 23, 1984. 
ANGELA DEGAETANO, 
Chief, 


Customs Information Exchange. 


(T.D. 84-107) 


Foreign Currencies—Daily Rates for Countries not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Argentina peso: 
March 26-30, 1984 
Chile peso: 
March 26-30, 1984 
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Colombia peso: 
March 26-30, 1984 
Greece drachma: 
March 26, 1984 $0.009695 
March 27, 1984 .009756 
March 28, 1984 .009695 
March 29, 1984 .009728 
March 30, 1984 .009685 
Indonesia rupiah: 
March 26-30, 1984 N/A 
Israel shekel: 
March 26-27, 1984 .006648 
March 28-29, 1984 .006563 
March 30, 1984 .006507 
Peru sol: 
March 26-30, 1984 N/A 
South Korea won: 
March 26, 1984 .001257 
March 27, 1984 .001258 
March 28-29, 1984 .001260 
March 30, 1984 .001261 
Taiwan dollar: 
March 26, 1984 .025025 
March 27-28, 1984 .025000 
March 29, 1984 N/A 
March 30, 1984 .025006 


(LIQ-03-01 S:C:1 
Dated: March 26, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 84-108) 


Approval of Public Gauger Performing Gauging Under Standards 
and Procedures Required by Customs 


Notice is given pursuant to the provisions of section 151.43, Cus- 
toms Regulations (19 CFR 151.43), that the application of Ray A. 
Bergeron, Inc., Professional Business Park, 16023 I-10 East, Chan- 
nelview, Texas 77530, to gauge imported petroleum and petroleum 
products in all Customs Districts, in accordance with the provisions 
of section 151.43, Customs Regulations, is approved. 


437-361 O - 84 - 3 
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Dated: May 1, 1984. 


DoNALD W. LEwIs, 
Director, 
Entry Procedures and Penalties Division. 





U.S. Customs Service 
Proposed Rulemaking 


19 CFR Part 141 


Proposed Customs Regulations Amendment Relating to Addition- 
al Information Required on Invoices for Imported Footwear 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regu- 
lations by updating the information required on invoices of import- 
ed footwear. Customs has determined that much of the information 
now required, which generally is descriptive of footwear, no longer 
is necessary, and that other information, relating to the construc- 
tion of footwear, is needed. The information is used by Customs to 
establish the correct tariff classification and value of imported foot- 
wear for duty and/or quota purposes. 


DATE: Comments must be received on or before July 2, 1984. 


ADDRESS: Comments (preferably in triplicate) may be addressed 
to the Commissioner of Customs, Attention: Regulations Control 
Branch, U.S. Customs Service, Room 2426, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Legal Aspects: 
Donald F. Cahill, Classification and Value Division (202-566-8181); 
Operational Aspects: Alex Olenick, Duty Assessment Division (202- 
566-2957); U.S. Customs Service, 1301 Constitution Avenue NW., 
Washington, D.C. 20229. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Invoices of merchandise imported into the United States are re- 
quired by section 481, Tariff Act of 1980 (19 U.S.C. 1481), to include 
certain specified information and “any other facts deemed neces- 
sary to a proper appraisement, examination, and classification of 
the merchandise that the Secretary of the Treasury may require.” 
Section 141.89(a), Customs Regulations (19 CFR 141.89(a)), requires 


17 





18 CUSTOMS 


additional information on invoices of footwear classifiable under 
schedule 7, part 1A, Tariff Schedules of the United States (19 
U.S.C. 1202). The additional information assists Customs in estab- 
lishing the correct tariff classification and value of imported foot- 
wear for duty and/or quota purposes. 

Footwear manufacturing methods have changed since the addi- 
tional reporting requirements were established. Approximately 
seven new distinctions in footwear construction which result in 
classification differences are effective for footwear exports since 
July 1, 1981 [Pub. L. 96-39, July 26, 1979, section 223(b)\(2)]. As a 
result, much of the information now required, which generally is 
descriptive of footwear, no longer is necessary, and other informa- 
tion, relating to the construction of footwear, is needed. According- 
ly, Customs proposes to amend section 141.89(a) to reflect those 
_ changes and to update the information reporting requirements. 


ORIGINAL PROPOSAL 


A notice proposing to amend section 141.89(a) concerning the ad- 
ditional information required to be reported by importers of foot- 
wear, was published in the Federal Register on July 28, 1978 (43 
FR 32819). Essentially, that proposal requested comments on the 
following eleven (11) questions concerning the material(s) used in 
the manufacture of imported footwear, and the nature of the man- 
ufacturing process itself: 

(1) The manufacturer’s style number. 

(2) The importer’s style number. 

(3) Component materials of upper with percentage (value) of each 
component (if fiber, and if fiber plus rubber and/or plastic is less 
than 50 percent, state the percentage by weight and value of each 
fiber used). 

(4) Component material of entire article with percentage (value) 
of each component. If the materials in (8) and (4) are primarily of 
leather, answer only (10) and (11). Otherwise, answer all questions. 

(5) Component materials of sole with percentage (value) of each 
component. 

(6) Percentage of weight of entire article: 

(a) Fiber. 
(b) Rubber and/or plastic. 
(c) Other (specify material). 
(7) Percentage of exterior surface area of the upper: 
(a) Leather. 
(b) Rubber and/or plastic. 
(c) Other (specify material). 

(8) Whether there is a foxing-like band around bottom of upper. 

(9) Whether the upper extends over the ankle. 

(10) Type of construction: 

(a) Cement. 
(b) Molded or vulcanized. 
(c) Turned. 
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(d) Unsoled moccasin. 
(e) Welt. 
(f) Other. 
(11) If the component material of chief value of the entire article 
is leather, state if made on a male or female last. Customs Form 
5523 may be used for furnishing the additional information. 


DIscuUSSION OF COMMENTS 


In response to the previous proposal we received 17 comments. 
Many parties commented on the need to retain Customs Form 5523 
as the means to record the required additional information. Cus- 
toms agrees that continued use of this form for that purpose is 
warranted and a statement to that effect is included in this propos- 
al. 

Other parties commented on the information required on the in- 
voices. In accordance with one request, a “type of construction” cat- 
egory has been included and slip-lasted (California construction) in- 
cluded within that category. Another suggestion that a distinction 
be made between molded, injection-molded, and vulcanized con- 
struction has also been included. In response to a request that the 
various types of construction be defined, the new proposal includes 
definitions of “cement footwear,” “turned,” and ‘“‘welt.”’ Because at- 
tempts to define “molded” or “vulcanized construction” could cause 
confusion, these terms are not defined. 

Another commenter requested that instructions be provided for 
questions 3, 4, 5, and 7 in the original proposal, as they believe 
those questions requested information not previously required. 

To assist importers in furnishing the requested information, 
question 3 in the original proposal (question 4 in the new proposal) 
has been clarified. Questions 6 and 8 in the new proposal basically 
elicit the same information as questions 6 and 8 of present section 
141.89, except for the value percentage of component materials of 
the sole. Further, because “material in chief value” is included in 
the new proposed definitions, Customs does not believe those ques- 
tions require further clarification. 

In response to a request for clarification of several other terms, 
the new proposal also includes a definition of “upper”. However, 
Customs believes that to try to define the term “wedge cover” 
would not be helpful and rather could create confusion. 

The new proposal retains the question concerning the use of 
foxing or a foxing-like band in footwear construction. For an expla- 
nation as to what constitutes foxing or a foxing-like band around 
the bottom of the upper, reference should be made to T.D. 83-116, 
published in the Federal Register of May 23, 1983 (48 FR 22904), in 
which Customs addressed this issue. That document also sets forth 
guidelines relating to the characteristics of foxing and a foxing-like 
band. 
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New PROPOSAL 


After consideration of the comments received in response to the 
initial proposal and further review of the matter, Customs has pre- 
pared a new expanded proposal to ensure that the information re- 
ceived will be adequate and complete and will aid in the correct 
classification of imported footwear. In addition to providing certain 
definitions to be used in completing footwear invoices, the new pro- 
posal clarifies the question concerning material(s) of chief value. 
The new proposal also will result in a revision of Customs Form 
5528, titled “Invoice Details For Footwear.” 


COMMENTS 


Customs invites written comments from all interested parties on 
this expanded proposal. Comments submitted will be available for 
public inspection in accordance with section 103.11(b), Customs 
Regulations (19 CFR 103.11(b)), on regular business days between 
9:00 a.m. and 4:30 p.m. at the Regulations Control Branch, Room 
2426, Headquarters, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229. 


DRAFTING INFORMATION 


The principal author of this document was Susan S. Terranova, 
Regulations Control Branch, Office of Regulations and Rulings, 


U.S. Customs Service. However, personnel from other Customs of- 
fices participated in its development. 


EXECUTIVE ORDER 12291 


It has been determined that the proposed amendment is not a 
“major rule” within the criteria provided in section 1(b) of E.O. 
12291, and therefore no regulatory impact analysis is required. 


REGULATORY FLEXIBILITY ACT 


The provisions of the Regulatory Flexibility Act relating to an 
initial and final regulatory flexibility analysis (5 U.S.C. 603, 604) 
are not applicable to this amendment because the rule, if promul- 
gated, will not have a significant economic impact on a substantial 
number of small entities. 

Accordingly, it is certified under the provisions of section 3 of the 
Regulatory Flexibility Act (5 U.S.C. 605(b)) that the amendment, if 
promulgated, will not have a significant economic impact on a sub- 
stantial number of small entities. 


PAPERWORK REDUCTION ACT 


The collection of information requirements contained in this doc- 
ument have been submitted to the Office of Management and 
Budget pursuant to section 3504(h) of the Paperwork Reduction Act 
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of 1980 (Pub. L. 96-511). Comments on these requirements should 
be directed to the Office of Information and Regulatory Affairs, 
Office of Management and Budget, Washington, D.C. 20503, Atten- 
tion: Desk Officer for the U.S. Customs Service. Copies of these 
comments should also be sent to Customs. 


AUTHORITY 


This amendment is proposed under the authority of R.S. 251, as 
amended (19 U.S.C. 66), sections 481, 484, 624, 46 Stat. 719, 722, as 
amended, 759 (19 U.S.C. 1481, 1484, 1624), and 77A Stat. 14 (19 
U.S.C. 1202 (General Headnote 11, Tariff Schedules of the United 
States)). 


PROPOSED AMENDMENT 


It is proposed to amend section 141.89(a), Customs Regulations 
(19 CFR 141.89%a)), by revising the paragraph for footwear to read 
as follows: 

141.89 Additional information for certain classes of merchan- 
dise. 

(a) * * * 

Footwear; classifiable under schedule 7, part 1A, Tariff Schedules 
of the United States (19 U.S.C. 1202)— 

(1) Manufacturer’s style number. 
(2) Importer’s style number. 
(3) Type of shoe: 
(i) After-ski boot 
(ii) Basketball shoe 
(iii) Beachcomber 
(iv) Boat shoe 
(v) Clog 
(vi) Disposable, not rubber or plastic 
(vii) Espadrille 
(viii) Field (Football/Soccer/Astroturf) shoe 
(ix) Hiking boot 
(x) Inner liner 
(xi) Jogger/Training shoe 
(xii) Kung-Fu shoe 
(xiii) Moccasin/Soled moccasin 
(xiv) Oxford 
(xv) Popsicle 
(xvi) Pump 
(xvii) Rubber/Plastic Protective and Waterproof footwear 
(xviii) Rubber/Plastic Ski boot 
(xix) Slipper 
(xx) Slipper sock 
(xxi) Spiked Track shoe 
(xxii) Tennis shoe 
(xxiii) Workboot 
(xxiv) Woven bootie 
(xxv) Zori 
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(xxvi) Other (specify) 

(4) Component materials of upper with value percentage of each 
component. If chief value of upper is fiber, and weight of entire 
shoe is neither 50 percent fiber and/or rubber or plastic nor over 
10 percent rubber or plastic, state the percentage by weight and 
value of each fiber used in the upper. 

(5) Component materials of entire article with value percentage 
of each component. If the materials in (4) and (5) are primarily of 
leather, answer only (8) and (12). Otherwise answer all questions. 

(6) Component materials of sole with value percentage of each 
component. 

(7) Percentage of weight of entire article: 

(i) Fiber 
(ii) Rubber and/or plastic 
(iii) Other (specify material) 
(8) Percentage of exterior surface area of the upper: 
(I) Leather 
(II) Rubber and/or plastic 
(III) Other (specify material) 

(9) Is there a foxing or foxing-like band around bottom of upper? 
If so, specify component materials of the band. 

(10) Does the sole overlap the upper? If so, specify the part(s) of 
the upper overlapped. 

(11) Does the upper extend over the ankle? 

(12) Type of construction: 

(i) Stitched-Turned 

(ii) Stitched-Goodyear Welt 

(iii) Stitched-Welt other than Goodyear 

(iv) Stitched-Slip-lasted (California) 

(v) Stitched-Other (specify method) 

(vi) Exclusively Adhesive (Cement) 

(vii) Shell molded bottom cemented and/or stitched to upper 

(viii) Unit molded bottom cemented to upper 

(ix) Rolled Sole 

(x) Sole simultaneously molded and attached to upper (Simulta- 
neous Injection) 

(xi) Vulcanized 

(xii) Riveted, Nailed or Stapled 

(xiii) Unsoled Moccasin 

(xiv) Combination of the above (specify types combined) 

(xv) Other (specify) 

(13) Is the shoe of the slip-on type, i.e., no laces, buckles or other 
fasteners? 

(14) Does the upper have either an open toe or an open heel? 

Customs Form 5523 may be used to furnish the additional infor- 
mation required above. 


Definitions 


For the purposes of this section, the following terms will have 
the meaning indicated when used in the classification of footwear: 
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(a) Turned. “Turned” means that construction in which the 
upper is sewn to the outsole while the shoe is turned inside out. 

(b) Material in chief value. “Material in chief value” means that 
material which, including cost of all fabrication and improvement 
prior to act of assembly of shoe, is of higher cost than any other 
single material used in that section of the shoe which is specified 
in the question. 

(c) Upper. “Upper” means everything above insole level. 

(d) Fiber. “Fiber” means a material made up of threads or mono- 
filaments, e.g., cloth or jute. Note: cork, wood, and cardboard are 
not fibers. 

(e) Welt. “Welt” means a separate strip between sole and upper 
which is sewn to both sole and a lip on the innersole. 

(f) Cement footwear. “Cement footwear” means footwear in which 
the outsole (or midsole, if any) is attached to the upper by adhesive 
without sewing. Does not include footwear having vulcanized soles 
or injection molded shoes. 

(g) Boots. “Boots” means footwear designed to be worn next to 
the sock rather than over the shoe. 

Approved: April 6, 1984. 

WILLIAM VON RAAB, 
Commissioner of Customs. 


JOHN M. WALKER, JR., 
Assistant Secretary of the Treasury. 


(Published in the Federal Register, May 1, 1984 (49 FR 18543)] 
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Appealed From: United States Court of International Trade 


Judge LANDIs. 

Before MARKEY, Chief Judge, COWEN, Senior Circuit Judge, and BALDWIN, 
Circuit Judge. 

Markey, Chief Judge. 

Appeal from the order of the United States Court of Internation- 
al Trade (CIT) rescinding an Amended Final Negative Determina- 
tion of the Department of Commerce (Commerce), and from a judg- 
ment holding unlawful the Commerce’ use of the preceding quar- 
ter’s exchange rate in the fair value investigative phase of a par- 
ticular anti-dumping proceeding. We vacate and reverse. 


BACKGROUND 


On February 23, 1979, Melamine Chemicals, Inc. (Melamine) filed 
a complaint with the Department of the Treasury (Treasury) alleg- 
ing sales at Less Than Fair Value (LTFV) of melamine from the 
Netherlands. Treasury initiated antidumping investigations on 
May 1, 1979, and published a Tentative Negative Determination 
(that there had been no sales at LTFV) on November 13, 1979. 
(44 Fed. Reg. 65517). 


On January 2, 1980, Commerce’ International Trade Administra- 
tion Division (ITA), having assumed Treasury’s responsibility for 
LTFV determinations, announced (45 Fed. Reg. 12466) that it found 
error in Treasury’s computations and that there was a dumping 
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margin (LTFV). ITA changed Treasury’s Determination to an Af- 
firmative Preliminary Determination. 

After a hearing and reception of briefs, Commerce issued an Af- 
firmative Final Determination (45 Fed. Reg. 20152) effective March 
27, 1980. On reconsideration and after a hearing and reception of 
additional briefs, Commerce amended its original findings and pub- 
lished an Amended Final Negative Determination on May 5, 1980, 
occasioning this litigation. 

Pursuant to 19 U.S.C. § 1673d(c\(2), Commerce terminated the in- 
vestigation in view of its negative determination. (45 Fed. Reg. 
26918.) 

Melamine’s challenge to the Amended Final Negative Determi- 
nation, filed in the CIT pursuant to 19 U.S.C. § 1516a and 28 U.S.C. 
§ 1581(c), raised a number of issues. On appeal, Melamine main- 
tains that Commerce may not in conducting a fair value investiga- 
tion lawfully use exchange rates from the quarter preceding the 
period (November 1, 1978—April 30, 1979) being investigated, be- 
cause a statute, 31 U.S.C. § 372 (now codified at 31 U.S.C. § 5151; 
cited here as § 372),? requires use of the exchange rate prevailing 
for the quarter in which the merchandise was exported. 


PROCEEDINGS IN THE CIT 


Upon cross-motions for summary judgment, the CIT held that 
Commerce acted unlawfully in applying the preceding quarter’s ex- 
change rate. Melamine Chemicals, Inc. v. United States, 561 F. 
Supp. 458 (Ct. Int’] Trade 1983). 

In its opinion dated August 25, 1983, the CIT stated: 

“19 C.F.R. § 353.56! mandate[{s] . . . conversion of foreign cur- 
rency ... to determine the difference between United States 


1 Melamine raised due process issues (improper ex parte contacts and inadequate notice), and challenged Com- 
merce’ authority to amend a Final Determination. Those issues were not reached by the CIT and are not before 
us 


231 U.S.C. § 372 provides in pertinent part: 
Conversion of currency 
(b) Proclaimed value basis of conversion. 

For the purpose of the assessment and collection of duties upon merchandise imported into the United 
States on or after June 17, 1930, wherever it is necessary to convert foreign currency into currency of the 
United States, such conversion, except as provided in subsection (c) of this section, shall be made at the 
values proclaimed by the Secretary of the Treasury under the provisions of subsection (a) of this section, for 
the quarter in which the merchandise was exported. 

(c) Market rate when no proclamation 

(1) If no value has been proclaimed under subsection (a) of this section for the quarter in which the mer- 
chandise was exported, or if the value so proclaimed varies by 5 per centum or more from a value measured 
by Sees rate at noon on the day or exportation, then conversion of the foreign currency involved shall 

made— 

(A) at a value measured by such buying rate, or 

(B) if the Secretary of the Treasury shall by regulation so prescribe with respect to the particular foreign 
currency, at a value measured by the buying rate first certified under this subsection for a day in the quar- 
ter in which the day of exportation falls (but only if the buying rate at noon on the day of exportation does 
not vary by 5 per centum or more from such first-certified buying rate). 

(32) [definition of “buying rate” and various methods for its calculation). 

319 CFR § 353.56 provides: 

(a) Rule for conversion. In determining the existence and amount of any difference between the United 
States price and the fair value or foreign market value for the purposes of this part or of the Act, any 
necessary conversion of a foreign currency into its equivalent in United States currency shall be made in 
accordance with the provisions of section 522 of the Tariff Act of 1930, as amended (31 U.S.C. 372): 

(1) As of the date of purchase or agreement to purchase, if the purchase price is an element of the com- 


rison; or 
(2) As of the date of exportation, if the exporter’s sales price is an element of the comparison. 
Continued 
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price and fair value or foreign market value shall be made in ac- 
cordance with the provisions of 31 U.S.C. § 372” Id. at 462. (em- 
phasis in the original) 


“19 C.F.R. § 353.56(a) specifically mentions both fair value and 
foreign market value as being subject to 31 U.S.C. § 372. . . . By 
defendant’s [United States’] own admissions an antidumping 
order is not imposed at the fair value stage of the investigation. 
Therefore, it would be impossible to have an assessment and col- 
lection of duties at that juncture. If defendant’s contention were 
upheld it would render certain language referring to fair value in 
19 C.F.R. § 353.56(a) meaningless. It is evident that a fair value 
proceeding and investigation is subject to the conversion rules of 
31 U.S.C. § 372.” Id. (emphasis added). 


* * * * * * * 


“(W]hat defendant [United States] does not demonstrate is the 
statutory authority for the enactment of 19 C.F.R. § 353.56(b) and 
the authority for using a ‘90 day lag rule’. . . . The provisions re- 
lating to the imposition of antidumping duties were intended to 
streamline the domestic procedures relating to antidumping ac- 
tions. Thus, a regulation such as 19 C.F.R. § 353.56(b) promulgat- 
ed in the spirit of improving administration of the antidumping 
law by expediting its investigative phase and improving over-all 
efficiency is well within the intent of the legislature”. Jd. at 463 
(emphasis added). 


* * * * * * * 


“It is axiomatic that where there is a conflict between a statute 
enacted by the legislature and a rule or administrative regula- 
tion promulgated by an administrative agency in accordance 
with the statute, the statute must prevail.” Jd. 


* * * * * * * 


“In the present case there is a specific statute, 31 U.S.C. § 372, 
that authorizes the methodology for currency conversion... . 
The Customs regulation in issue was promulgated pursuant to 
the Trade Agreements Act of 1979. On the surface it is harmoni- 
ous with the legislative enactment. However, Customs’ applica- 
tion (the 90 days lag rule) of the statute is hardly in keeping with 
the legislative intent. In viewing the entire picture one realizes 
that it is not a mere ninety (90) days for currency fluctuation 
purposes. By using the currency rate of the preceding quarter for 
conversion purposes, Commerce is actually permitting the for- 
eign exporter 180 days to rectify its pricing practices to insure 
that it does not sell at LTFV”’. Id. at 464. (emphasis added). 


(b) Special rules for fair value oe For purposes of fair value investigations, manufacturers, ex- 


porters, and importers concerned will expected to act within a reasonable period of time to take into 
account price differences resulting from sustained changes in prevailing exchange rates. Where prices under 
consideration are affected by temporary exchange rate fluctuations, no differences between the prices being 
= resulting solely from such exchange rate fluctuations will be taken into account in fair value in- 
vestigations. 
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Thus the CIT described 19 CFR § 353.56(b) as in conflict with 31 
U.S.C. § 372 and unsupported by statutory authority, while at the 
same time describing that regulation as “well within the intent of 
the legislature,” designed for “improving administration of the 
antidumping law by expediting its investigative phase and improv- 
ing over-all efficiency”, Jd. at 463, and on the surface “harmonious 
with the legislative enactment’’. Id. at 464. 

The court went on to find Customs’ application of “the statute” 
not “in keeping with the legislative intent”, Jd. and concluded that 
“Commerce’s arbitrary application of the preceding quarter’s con- 
version rate is outside the scope of the enabling statute [31 U.S.C. 
§ 372].” Id. (emphasis added). 

In the court’s view, an earlier-proposed 45-day lag, though “the 
legislature specifically permitted” it, would not be a proper basis 
for believing that Congress would accept a 90-day lag rule as fall- 
ing within the “reasonable period of time” language of the regula- 
tion involved here (19 C.F.R. § 353.56(b)). Jd. at n.11. 

Thus, whatever may have been the view of the CIT respecting 
the validity of § 353.56(b) itself, its decision can be said to have 
rested on its conclusion that Commerce had no authority to apply 
the preceding quarter’s exchange rate in conducting a fair value in- 
vestigation. 

The CIT ordered recision of Commerce’ Final Negative Determi- 
nation, remanded the action to Commerce to determine “whether 
the Netherlands sold melamine at LTFV between November 1, 
1978 and March 31, 1979”, and directed the Secretary of Commerce 
to report his redetermination to the CIT within 120 days. 

Upon counsel’s stipulation, the CIT, also on August 25, 1983, sus- 
pended liquidation of melamine entries from the Netherlands after 
September 5, 1983, and stayed, pending this appeal, orders it had 
issued on March 25, 1988, and August 16, 1983.4 


ISSUES 


(1) Whether the CIT erred in holding that Commerce is without 
authority to apply the exchange rate from the preceding calendar 
quarter in calculating fair value in an antidumping proceeding 
when prices under consideration are affected by sustained ex- 
change rate fluctuations. 

(2) Whether the CIT erred in rescinding Commerce’s Amended 
Final Negative Determination. 


*The March 25, 1983 order granted Melamine’s motion for review to the extent of remanding to Commerce 
for a redetermination report on whether melamine was sold at LTFV between November 1, 1978 and March 31, 
1979. The court denied the United States’ cross-motion for affirmance of Commerce’ Determination. 

The August 16, 1983 order denied the United States’ motion to stay Commerce’ filing of the redetermination 
report required by the March 25, 1983 order. The effect of the August 25, 1983 order staying a denial of a motion 
to stay is at best unclear. It would appear that the order staying the March 25, 1983 order rendered moot the 
August 16, 1983 order. 
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OPINION 


(1) In General. 

Though the CIT did not clearly appear to hold § 353.56(b) invalid, 
and Melamine recognizes that the appealed order and judgment 
may be affirmed without reaching that question, the CIT’s finding 
of “conflict” with a statute and Melamine’s assertions here that 
the regulation is invalid, impel an expression of our view. 

When the issue is the validity of a regulation issued under a stat- 
ute an agency is charged with administering, it is well established 
that the agency’s construction of the statute is entitled to great 
weight. Zenith Radio Corp. v. United States, 4387 U.S. 448 (1978); 
Udall v. Tallman, 380 U.S. 1 (1964); Selman v. United States, 498 
F.2d 1354, 1356 (1974). Similarly, agency regulations are to be sus- 
tained unless unreasonable and plainly inconsistent with the stat- 
ute, and are to be held valid unless weighty reasons require other- 
wise. Smith-Corona Group v. United States, 713 F.2d 1568, 1575 
(Fed. Cir. 1983); Zemurray Foundation v. United States, 687 F.2d 97, 
100-101 (5th Cir. 1982); Mobil Oil Corp. v. Federal Energy Adminis- 
tration, 566 F.2d 87, 93 (Temp. Emer. Ct. App. 1977); Review Com- 
mittee, Venue VII, Etc. v. Willey, 275 F.2d 264, 272 (8th Cir. 1960). 
See also, American Petroleum Institute v. Knecht, 456 F. Supp 889, 
906 (C.D. Cal. 1978). Applying those guidelines, we disagree with 
the CIT’s indication that conflict exists between 19 CFR § 353.56(b) 
and 31 U.S.C. § 372. 

(2) Relationship Between § 353.56 (b) and § 372. 

As discussed infra, the regulation under consideration, 
§ 353.56(b), is derived from a regulation: promulgated by Treasury 
in 1976, a regulation in turn derived from Treasury’s administra- 
tive response to the United States’ decision to abandon the gold 
standard and to permit the dollar to “float” on international ex- 
change rate markets. The essence of § 353.56(b) is to permit the ad- 
ministering authority (now Commerce) to disregard a margin of 
dumping when that margin is created solely by flexible, temporary 
fluctuations in the exchange rate of a particular foreign currency 
against the United States dollar. 

Though the CIT referred to § 372 as the “enabling statute”, 19 
CFR § 353.56 was published on February 6, 1980 (45 Fed. Reg. 8190) 
under the authority of 5 U.S.C. §301, and the Trade Agreement Act 
of 1979, Pub. L. 96-39, section 3(b), 93 Stat. 148, 19 U.S.C. § 2504. 

Because § 372 provides for conversion of foreign currency into 
United States dollars, and because § 353.56(a) refers to fair value 
conversions as controlled by § 372, Melamine and the CIT focused 
on whether all fair value calculations must be controlled by § 372. 

Because subsection (b) of § 372 expressly limits that statute’s ap- 
plication to the “assessment and collection of duties upon merchan- 
dise imported into the United States,” the United States strenuous- 
ly urges the view that § 372 does not control Commerce’ investiga- 
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tions, which involve neither the assessment nor the collection of 
duties upon imported merchandise. 

The United States argues at length that an antidumping pro- 
ceeding involves two distinct phases, a fair value investigative 
phase to which § 372 is not applicable and an assessment-collection 
phase to which § 372 is applicable. Though the argument is stated 
in terms of all antidumping investigations, the United States then 
says “It must be emphasized that 31 U.S.C. § 372 is generally appli- 
cable even in the investigative phase (19 CFR 353.56(a)) unless the 
limited circumstances in which the ‘special rule’ contained in 19 
CFR § 353.56(b) comes into play are present in a particular case.” 5 

Though Melamine appears to recognize some distinction between 
the two phases described by the United States, it argues in terms 
of all antidumping duty proceedings and analogizes them to pro- 
ceedings of the Internal Revenue Service, citing the presence of 
“assessment and collection” language in 26 U.S.C. § 7421 (the Fed- 
eral Anti-Injunction Act) and in 31 U.S.C. § 372. On that premise, 
and though the CIT drew no similar analogy, Melamine says § 372 
must control both phases of ali antidumping duty proceedings. We 
disagree. 

Melamine’s argument by analogy rests on court statements that 
in the enforcement of the internal revenue laws “assessment” in- 
cludes the “preliminary investigation as well as the final determi- 
nation”, Calkins v. Smietanka, 240 F. 138, 146 (N.D. Ill. 1917), and 
“includes the whole statutory mode of imposing the tax.” Jackson 
Lumber Co. v. M’Crimmon, 164 F. 759, 763 (N.D. Fla. 1908). Mela- 
mine’s citations of taxpayers’ suits brought in contravention of the 
Anti-Injunction Act are inapposite. 

Moreover, as discussed infra, Congress has afforded Commerce 
considerable latitude and discretion in implementing the antidump- 
ing duty laws, especially during the investigative fair value phase. 
It would not comport with that intent of Congress to diminish or 
destroy that latitude and discretion by applying court decisions in- 
terpreting a statute governing injunctions against enforcement of 
different tax laws. 

Melamine incorrectly asserts that the ultimate purpose of a fair 
value investigation and calculation is the assessment and collection 
of antidumping duties. The purpose of a fair value investigation is 
to determine whether LTFV sales are occurring to the injury of do- 
mestic industry. Such investigations may or may not result in the 
assessment and collection of antidumping duties. 

The notion that assessment and collection includes calculation of 
fair value, so that the two phases must be merged as argued by 
Melamine, has been laid to rest by the Supreme Court in United 


5 Commerce is statutorily required to assess duties on the basis of a price comparison between the foreign 
market value of the merchandise at the time of exportation to the United States and the United States price at 
the time of importation, 19 U.S.C § 1677b(aX1), and the regulations so reflect. 19 CFR § 353.56. 
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States v. George S. Bush & Co., 310 U.S. 371 (1940), and in Barr v. 
United States, 324 U.S. 83 (1945). 

The CIT noted the indication in § 353.56(a) that currency conver- 
sion in fair value determinations “shall be made in accordance” 
with 31 U.S.C. § 372, and said failure to subject every fair value in- 
vestigation to §372 would render the fair value provision in 
§ 353.56(a) “meaningless”. We disagree. The language of § 353.56(a) 
is not here involved and application of that subsection of the regu- 
lation is not affected by application of § 353.56(b). 

What may have appeared to the CIT as a conflict between sub- 
sections (a) and (b) of § 353.56 is simply the not uncommon situa- 
tion in which (b) is but an exception to (a). Sustaining the applica- 
tion of § 353.56(b) in this case does not preclude the United States 
from continuing to apply § 353.56(a) and § 372 to fair value determi- 
nations in normal exchange rate situations. As the language makes 
plain, § 353.56(b) establishes a “special rule” applicable only to 
those abnormal situations in which an artificial margin is caused 
solely by rapidly fluctuating, temporary exchange rates. 

We need not, therefore, discuss in detail the extended arguments 
of the parties on whether § 372 must control all conversions in- 
volved in all phases of all antidumping proceedings. We have been 
cited to nothing in the record or briefs to indicate that § 372 forbids 
or prohibits the promulgation of a “special rule” applicable only to 
fair value investigations, permitting ‘‘a reasonable period of time” 
for price adjustments in view of sustained changes in exchange 
rates, and providing that price differences resulting solely from 
temporary exchange rate fluctuations will not count in fair value 
investigations. 

The CIT said that when a statute and a regulation “promulgated 
in accordance with the statute [§ 372]’ are in conflict, the statute 
must prevail. That statutes prevail over conflicting regulations is a 
truism. In the present case, however, we detect no disabling con- 
flict between a regulation applicable to fair value investigations in 
a special exchange rate situation and a statute governing currency 
conversions in the assessment and collection of duties. The regula- 
tion was not “promulgated in accordance with” § 372, and we have 
been cited to no basis for finding it in conflict with the authority 
under which it was promulgated (5 U.S.C. § 301, Trade Agreement 
Act of 1979, Pub. L. 96-39, section 3(b), 93 Stat. 148; 19 U.S.C. 
§ 2504). Thus no basis has been shown for an assertion of conflict 
between § 372 and § 353.56(b). 

(3) Authority for Issuance of § 353.56(b). 

The CIT said the United States had not demonstrated “statutory 
authority for the enactment of 19 CFR § 353.56(b).”’ 

In Smith-Corona Group v. United States, supra, at 1571, this 
court said “(t]he Tariff Act of 1930, as amended by the Trade 
Agreements Act of 1979, establishes an intricate framework for the 
imposition of antidumping duties in appropriate circumstances. 
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The number of factors involved, complicated by the difficulty in 
quantification of these factors and the foreign policy repercussions 
of a dumping determination, makes the enforcement of the anti- 
dumping law a difficult and supremely delicate endeavor. The Sec- 
retary of Commerce . . . has been entrusted with responsibility for 
implementing the antidumping law. The Secretary has broad dis- 
cretion in executing the law.” The court further said, “Our review 
of the statute reveals tremendous deference to the expertise 
of * * * Commerce in administering the antidumping law.” Jd. at 
1582. 

Commerce is not, of course, at liberty to violate a statute. Yet 
Congress has recognized its own inability to anticipate in its legis- 
lation all “appropriate circumstances’, every “factor”, and all “for- 
eign policy repercussions”. There must be a statutory grant of au- 
thority, but the authority to issue a particular regulation may be 
expressed or implied from the grant. Commerce may not act arbi- 
trarily or unreasonably, and may not abuse the discretion Congress 
has granted, but there is no stultifying requirement that it cite a 
statute detailing in haec verba the specific action it may take when 
confronted with a particular set of circumstances among the 
myriad that may occur. To so require would be to envisage a pre- 
scient Congress in continuous session and devoting a majority of its 
effort to writing statutes on the daily management of our interna- 
tional trade relations, including much of what may be considered 
administrivia. 

In the legislative history of the Trade Agreements Act of 1979, 
Congress spoke specifically of its intent to grant “greater flexibil- 
ity” to Commerce in conducting a fair value investigation: 

“The antidumping duty is equal to the margin of dumping, i.e., 
the amount by which the foreign market value exceeds the 
United States price of the merchandise. The provision retains the 
concept of ‘fair value’ for purposes of the investigative phase of 
an antidumping proceeding. The term fair value is not defined in 
current law nor in the bill. The Committee intends the concept 
to be applied essentially as an estimate of ‘foreign market value’ 
during the period of investigation so as to provide the Authority 
with greater flexibility in administration of the law.” 

H. Rep. No. 96-317, 96th Cong., Ist Sess. 59 (1979). 

International currency realignments resulted from President 
Nixon’s August 25, 1971 temporary suspension of convertibility of 
the dollar into gold or other reserve assets, resulting, as above indi- 
cated, in a “floating” dollar. On March 30, 1972, Treasury an- 
nounced that in reaction to “recent international currency realign- 
ments” it would examine and consider many factors, including all 
the circumstances surrounding a given contract and importations 
made pursuant to it in determining whether margins resulting 
from international currency realignments warranted a determina- 
tion of sales at less than fair value. The December 18, 1971 Smith- 
sonian Agreement, designed to maintain fixed exchange rates, 


437-361 0 - 84-5 
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broke down by March 1973. On March 22, 1973, Treasury an- 
nounced that in administering the antidumping duty laws it would 
disregard price discrepancies resulting solely from currency rea- 
lignments occurring within 45 days of a change in exchange rates. 

In light of the Trade Act of 1974 (P.L. 93-618, 83 Stat. 1976) and 
its attendant substantive and procedural changes to the antidump- 
ing duty laws, Treasury published proposed regulations revising 19 
CFR Part 153 (the antidumping duty regulations) on July 23, 1975. 
40 Fed. Reg. 30825, et seg. Among the proposed revisions to the 
antidumping duty regulations was section 153.52(b) which con- 
tained a “special rule” designed to reflect the new flexible, rather 
than fixed, exchange rate system. The proposed special rule provid- 
ed that: 

“(b) For purposes of the fair value investigation, if a significant 
currency realignment occurred which affected the prices under 
consideration, no price discrepancies resulting solely from such 
currency realignment will be taken into account in fair value in- 
vestigations with respect to relevant transactions taking place 
within 45 days of such realignment.” 

40 Fed. Reg. 30836 (July 23, 1975). 


In the final revision of 153.52(b), the 45 day period was replaced 
with “a reasonable time’, for the reason explained at 41 Fed. Reg. 
26214 (June 25, 1976): 

“Paragraph (b) of section 153.52 has been changed to reflect 
the current international monetary system which is character- 
ized by flexible, rather than fixed currency exchange rates. The 
revised paragraph will provide that for purposes of fair value in- 
vestigations in which the facts justify it, a longer term basis for 
measuring changes in exchange rates may be utilized in making 
price comparisons. Less than fair value sales should therefore 

_ occur in such cases as a result of brief exchange rate fluctua- 

ions. 

Thus the concept of disregarding margins created artificially and 
solely by exchange rate fluctuations (“currency realignments’’) was 
developed immediately after the need arose and has remained 
available as an administrative practice ever since. 

Indeed, Congress had constructive notice of the concept when it 
enacted the major revision of the antidumping duty laws found in 
the Trade Agreements Act of 1979. As above indicated, Congress in- 
dicated no intent to dissuade or prohibit the administering author- 
ity from using in fair value investigations a “special rule” relating 
to currency realignments. 

On the present record, Commerce fully articulated the rationale 
underlying 19 CFR § 353.56(b): 


EXCHANGE RaTE FLUCTUATIONS 


§ 353.56(b) of the Department of Commerce Regulations gov- 
erns situations where rapidly fluctuating exchange rates distort 
price comparisons between national markets. For purposes of fair 
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value investigations, manufacturers, exporters, and importers 
concerned will be expected to act within a reasonable period of 
time to take into account price differences resulting from sus- 
tained changes in prevailing exchange rates. Where prices under 
consideration are affected by temporary exchange rate fluctua- 
tions, no differences between the prices being compared resulting 
solely from such exchange rate fluctuations will be taken into ac- 
count in fair value investigations. 

The purpose of this regulation is clear. Antidumping investiga- 
tions are meant to determine whether prices of merchandise sold 
in the United States are at less than “fair value.” When ex- 
change rates are fluctuating substantially, a given dollar price of 
a product in the United States could change technically from fair 
to “unfair” literally from day to day, even if the foreign price of 
the product denominated in the foreign currency, also remained 
constant. This result is not called for by the language or purpose 
of the Act. It would be unrealistic to expect business to change 
prices instantaneously to take account of fluctuating exchange 
rates. So too, weekly price changes could create substantial con- 
fusion and inconvenience for the customers of that business. 

The regulation, then, allows a reasonable period in which the 
business may take sustained exchange rate fluctuations into ac- 
count. The regulation further instructs that temporary fluctua- 
tions should not be the sole basis for determinations of less than 
fair value sales. Businesses are to be given time to assess wheth- 
er one currency has truly appreciated against another before 
changing their pricing practices. 


45 Fed. Reg. at 29620. 


We hold that issuance of 19 CFR § 353.56(b) constituted a reason- 
able exercise of the discretionary authority granted Commerce in 
the Trade Agreements Act of 1979. 

(4) Preceding Quarter Exchange Rate. 

Commerce also explained its application of a preceding quarter 
exchange rate under the “reasonable period” provision of its “spe- 
cial rule” in the present case: 


The period covered by this investigation was certainly one of 
volatile changes in the exchange rate between the dollar and the 
West German mark (the currency of the third country sales com- 
pared with the U.S. sales in this investigation). The dollar 
dropped steadily during the month of October 1978, rebounded 
sharply after President Carter’s announcement in late October of 
special measures to strengthen the dollar, and then declined 
again in December. 

The comparison in the March 20 determination was based 
upon the certified quarterly exchange rate of the Federal Re- 
serve Board. Comparison of prices for sales during a given quar- 
ter were based on the exchange rate for that quarter. The results 
were the margins noted earlier. When the comparison is made on 
the basis of the exchange rate in the preceding quarter [a one- 
quarter lag], however, there are no margins. There seems little 
doubt that this situation is exactly the type contemplated in 
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§ 353.56(b). The appropriate approach will vary from case to case, 
depending on the particular facts of the case. 

The conclusion that there had been no sales at less than fair 
value should have been reached simply by applying the regula- 
tion, because the margins were the sole result of exchange rate 
fluctuation. The precedents cited by respondent, particularly Mo- 
torcycles from Japan (43 FR 48754), reinforce this result. In that 
case the Treasury Department specifically applied a “one quarter 
lag” in determining whether there were less than fair value sales 
during a period in which the value of the Japanese yen changed 
significantly. Counsel for petitioner has argued that this case is 
not relevant because it involved an offer of price assurances by 
the respondent. The fact that an offer of price assurances was in- 
volved does not alter the proper method for making a fair value 
comparison, however. 

For the reasons stated above, I'@ conclude that melamine in 
crystal form from the Netherlands is not being nor is likely to be 
sold at less than fair value and the final determination is amend- 
ed to reflect this determination. 


45 Fed. Reg. at 29620. 


Melamine does not challenge the factual underpinnings of Com- 
merce’ application of the 90 day lag rule. It is undisputed that the 
relevant period (November 1, 1978 through April 30, 1979) was 
characterized by volatile changes in the exchange rate between 
United States dollar and the West German mark. During the first 
quarter of 1979 the West German mark jumped 6 percent in value 
against the U.S. dollar, and then dropped 3.4 percent during the 
second quarter of 1979. 

Because the entire period under investigation was marked by sig- 
nificant exchange rate fluctuations, an exporter pricing his goods 
during one quarter could not anticipate the effect of volatile ex- 
change rate fluctuations occurring within that quarter. Commerce 
in the present proceeding used the exchange rate applicable to the 
quarter in which the sale for exportation was made, as prescribed 
by § 372, to determine whether a margin existed. That produced a 
weighted average margin of 2.18 percent. Commerce then, in apply- 
ing § 353.56(b), looked back one quarter to the exchange rate in 
effect when the exporter was setting his prices in order to afford a 
“reasonable period of time to take into account” the exchange rate 
fluctuations. Application of the exchange rates from the preceding 
quarter disclosed that the 2.18 percent margin was artificial be- 
cause it was attributable solely to volatile changes in the exchange 
rate. Neither the CIT nor Melamine has asserted that the exporter 
was actually engaged in a dumping operation or that the margin 
was in this case due to any cause other than volatile exchange rate 
fluctuations. Nor is it suggested that Commerce would have hesi- 


® Robert E. Hemstein, Undersecretary for International Trade, Department of Commerce. 
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tated to make an affirmative determination if actual LTFV sales 
within the control of the exporter had been shown.’ 

Though the CIT noted that the United States had cited “no au- 
thority for using a 90-day lag rule’, that authority stems from 
Commerce’ duty to enforce fairly the antidumping laws by deter- 
mining whether LTFV sales are or are not occurring. The purpose 
of the antidumping law, as its name implies, is to discourage the 
practice of selling in the United States at LTFV by the imposition 
of appropriately increased duties. That purpose would be ill-served 
by application of a mechanical formula to find LTFV sales, and 
thus a violation of the antidumping laws, where none existed. A 
finding of LTFV sales based on a margin resulting solely from a 
factor beyond the control of the exporter would be unreal, unrea- 
sonable, and unfair. 

Affording the exporter a reasonable period of time to adjust its 
prices to volatile and temporary fluctuations in the exchange rate, 
on the other hand, is eminently fair and well within the discretion 
of Commerce in enforcing the antidumping laws by conducting fair 
value investigations and determining whether LTF'V sales are actu- 
ally occurring. Courts are inappropriate institutions, particularly 
where as here the record is silent on the question, to determine 
whether a “reasonable period” would entail a lag of 45 days, or 60 
days, or 90 days. It is enough for present purposes to note that 
Commerce’ conclusion that one preceding calendar quarter would 
provide the “reasonable period of time” envisaged in § 353.56(b) has 
not been shown to have been unreasonable. 

Accordingly, in applying the “special rule” of 353.56(b) and af- 
fording a one-quarter lag so that a realistic and fair price compari- 
son could be made, Commerce’ decision to disregard margins 
caused solely by temporary fluctuations in the exchange rate, and 
to reach a Final Negative Determination, was reasonable and nei- 
ther arbitrary nor in violation of law.® 

(5) The Recision. 

Melamine says 19 U.S.C. § 1516a(c)(1) requires that a decision by 
the CIT must control liquidation of all entries occurring on or after 
the publication of that court decision. If that court decision be over- 


7On appeal, neither party mentioned the CIT’s statement that application of the preceding quarter’s ex- 
change rate permitted “the foreign exporter 180 days to rectify its pricing practices to insure that it does not 
sell at LTFV.” 

®Melamine contends that in determining foreign market value nothing is left to Commerce’ discretion, be- 
cause 19 U.S.C. § 1677b(aX1) requires application of the exchange rate existing at the time of exportation. That 
we deal here with fair value, not foreign market value (of which fair value is an estimate), is a fact fatal to 
Melamine’s argument. 

Similarly, Melamine argues that because foreign market value is a “price”, and fair value is an estimate of 
that price, Commerce must use the exchange rate in effect at the time of the sale. The argument was not 
reached by the CIT. It is in any event unavailing in view of our holding that Commerce has discretion to employ 
a preceding quarter’s exchange rates in a fair value investigation when the period under investigation is charac- 
terized by sustained exchange rate fluctuations. 

Melamine’s reliance upon C.B.S. Imports Corp. v. United States, 450 F. Supp. 724 (Cust. Ct. 1978), is equally 
unavailing. That was a reappraisement case, involving an assessment and collection of customs duties on a basis 
not here involved. 

In its brief, Melamine says, without record citation, that 353.56(b) is unnecessary, because Commerce has con- 
sistently ruled that the date of sale for LTFV purposes is the contract date, and exchange rate fluctuations are 
therefore irrelevant. In view of our holding, we need not discuss the argument. 
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turned on appeal, Melamine says liquidations would then recom- 
mence under the original determination. We are unpersuaded that 
Congress could have intended the yo-yo effect on liquidations that 
could result from such a practice. 

When Melamine filed its present complaint in February 1979, all 
entries of melamine from the Netherlands were being liquidated 
without regard to antidumping duties by virtue of Commerce’ Final 
Negative Determination under 19 U.S.C. § 1673d. Under 19 U.S.C. 
§ 1516a(c(2), liquidations may be suspended pursuant to a prelimi- 
nary injunction, and may then be retroactively governed by the 
final court decision. Melamine never sought or obtained a prelimi- 
nary injunction. Absent an injunction, 19 U.S.C. § 1516a requires 
that the challenged determination shall govern the liquidation of 
entries “while the litigation is proceeding.” See S. Rep. No. 96-249, 
96th Cong., 1st Sess. 248 (1979). The litigation is proceeding on 
appeal and there has been no final court decision on the validity of 
the challenged determination. 

The CIT’s decision does not indicate as to how the entries at 
issue should now be treated. At the government’s urging and “upon 
stipulation of counsel’’, the CIT, in its August 25, 1983 order (now 
stayed), suspended liquidation of entries of melamine from the 
Netherlands after September 5, 1983. Melamine asserts that the re- 
cision issue is moot, but if the CIT’s “recision” of Commerce’ Final 
Negative Determination were considered as in effect, and though 
we have reversed on the exchange rate issue, there would be no ad- 
ministrative determination governing liquidation of the entries at 
issue and no “administrative closing” of the antidumping duty pro- 
ceeding involving melamine from the Netherlands between Novem- 
ber 1, 1978 and April 30, 1979. 

The CIT improperly rescinded Commerce’ determination. The ad- 
ministrative handling of the involved entries of melamine from the 
Netherlands can be effected only by (1) a preliminary injunction 
pursuant to 19 U.S.C. § 1516a(c(2), or (2) a final court decision ad- 
judicating the legality, vel non, of the challenged determination. 19 
U.S.C. § 1516a(e).® 

Accordingly, the order rescinding and remanding Commerce’ 
Amended Final Negative Determination must be vacated, and the 
judgment holding that Commerce acted unlawfully in employing 
the preceding quarter’s exchange rates in its application of 19 CFR 
§ 353.56(b) to its fair value investigation in the present antidump- 
ing proceeding must be reversed. 


VACATED AND REVERSED 


°19 U.S.C. § 1516a(e) states: 

(e) Liquidation in accordance with final decision.—If the cause of action is sustained in whole or in part by a 
decision of the United States Court of International Trade or of the United States Court of Appeals for the 
Federal Circuit— 

(1) entries of merchandise of the character covered by the published determination of the Secretary, the 
ring authority, or the Commission, which is entered, or withdrawn from warehouse, for consump- 


tion after ‘the date of ce mape in the Federal Register by the Secretary or the administering authority of 
a notice of the court decision, and 


(2) entries, the liquidation of which was enjoined under subsection (c\2) of this section, 
shall be liquidated in accordance with the final court decision in the action. Such notice of the court decision 
shall be published within ten days from the date of the issuance of the court decision. 
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Re, Chief Judge: Plaintiff, on behalf of its members who are 
former employees at the Cheektowaga, New York plant of Exide 
Corporation, contests a determination by the Secretary of Labor 
which denied certification of eligibility for benefits under the 
worker adjustment assistance program of the Trade Act of 1974, 19 
U.S.C. § 2101-2487 (1976 and Supp. V 1981). Specifically, the Secre- 
tary determined that the former Cheektowaga plant employees 
were employed by a firm whose sales or production, or both, did 
not decline absolutely within the meaning of section 222(2) of the 
Trade Act of 1974, 19 U.S.C. § 2272(2) (1976); and that the firm’s 
former employees did not produce an article “like or directly com- 
petitive” with an article adversely affected by increased imports 
within the meaning of section 222(3) of the Trade Act of 1974, 19 
U.S.C. § 2272(8) (1976). 

After reviewing the administrative record and arguments of the 
parties, the court holds that the Secretary’s denial of certification 
is supported by substantial evidence, and is in accordance with law. 
Hence, the determination of the Secretary is affirmed. 

On January 21, 1981, plaintiff, on behalf of its members, filed a 
petition with the Secretary for certification of eligibility for trade 
adjustment assistance benefits. In accordance with the provisions 
of section 221(a) of the Act, 19 U.S.C. § 2271(a) (1976), and 29 C.F.R. 
§ 90.12 (1980), the Secretary published a Notice of Receipt of plain- 
tiffs petition and instituted an investigation. 46 Fed. Reg. 11384 
(1981). 

Section 222 of the Act provides that the Secretary shall certify a 
petitioning group of workers as eligible for trade adjustment assist- 
ance benefits if it is determined: 

(1) that a significant number or proportion of the workers in 
such workers’ firm or an appropriate subdivision of the firm 
have become totally or partially separated, or are threatened to 
become totally or partially separated, 

(2) that sales or production, or both, of such firm or subdivision 
have decreased absolutely, and 

(3) that increases of imports of articles like or directly competi- 
tive with articles produced by such workers’ firm or an appropri- 
ate subdivision thereof contributed importantly to such total or 


partial separation, or threat thereof, and to such decline in sales 
or production. 
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Plaintiff's petition claimed that increased imports of automobiles 
contributed importantly to the decline in sales or production at 
Exide Corporation’s Cheektowaga plant and to the eventual separa- 
tion from employment of the workers, thereby entitling them to 
certification. 

The Secretary’s investigation disclosed that the Cheektowaga 
plant produced two types of lead acid batteries; automotive batter- 
ies for economy, mid-size and heavy-duty cars, and commercial bat- 
teries for trucks, buses and diesel-powered vehicles. Automotive 
batteries represented the predominant percentage of the plant’s 
total sales in the period from January 1980 through May 1981. In 
14 of those 17 months, sales of automotive batteries increased, com- 
pared with the corresponding months one year earlier. Similarly, 
commercial battery sales rose on a comparative basis in 18 of the 
19 months examined from November 1979 through May 1981. Pro- 
duction of automotive batteries decreased in the first quarter of 
1980, and increased comparatively in each of the succeeding four 
quarters. As to commercial batteries, production rose in each quar- 
ter of 1980 and the first quarter of 1981, compared to the corre- 
sponding quarters in the prior year. 

The plant also prepared and distributed batteries for golf carts, 
lawn and garden equipment (golf cart batteries). These batteries 
were not produced at the Cheektowaga plant, but were shipped 
there from other Exide facilities for further processing. The 
Cheektowaga employees then filled the golf cart batteries with 
acid, charged, formed and labeled them in preparation for sale. 
Sales of these batteries increased relatively in 11 of the 19 months 
during the period from November 1979 through May 1981. 

The Secretary’s investigation revealed that import of automotive 
batteries decreased absolutely in value in the period January 
through June 1981 as compared to the same months in 1980. More- 
over, the ratio of imports to domestic production of these batteries 
was less than 3% in each year from 1976 through 1980. In addition, 
the investigation established that Exide did not import any of the 
three types of batteries in question for use at the Cheektowaga 
plant. 

Employment figures show that the plant experienced an increase 
in the average number of production workers in 1980 compared to 
1979, and for the months of January through May 1981 compared 
to the same period in 1980. 

On the basis of these findings, the Secretary determined that 
plaintiff's members, and the other former Cheektowaga plant em- 
ployees, did not satisfy the group eligibility requirements of section 
222. Hence, they were not certifiable as eligible for adjustment as- 
sistance benefits. 47 Fed. Reg. 3646 (1982). 

Thereafter, plaintiff sought administrative reconsideration of the 
Secretary’s negative determination. In support of its application, 
plaintiff submitted a copy of its agreement with Exide concerning 
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the closing of the Cheektowaga plant. Plaintiff maintained that the 
plant’s closing was sufficient evidence to satisfy the eligibility re- 
quirements of section 222, and, therefore, warranted an affirmative 
determination on certification. 

The Secretary, in a letter dated March 12, 1982, denied plaintiff's 
application for reconsideration on the grounds that it was filed un- 
timely. The Secretary stated that 29 C.F.R. § 90.18(a) (1980) provid- 
ed for the filing of a request for reconsideration within 30 days of 
the date of publication of the notice of the Secretary’s negative de- 
termination in the Federal Register. Plaintiff filed its request 40 
days after the publication date. Consequently, the Secretary deter- 
mined that plaintiff's request was untimely, and, therefore, barred. 

In denying plaintiff's request as untimely, the Secretary infor- 
mally advised plaintiff that the closing of the Cheektowaga plant 
would have satisfied the separation from employment and de- 
creased sales or production criteria of sections 222 (1) and (2) of the 
1974 Act. Nevertheless, plaintiff's members would not have quali- 
fied for certification because the petition failed to meet the “con- 
tributed importantly” test of section 222(3). The Secretary ex- 
plained: 

that the ratio of U.S. imports of automotive batteries to domestic 

production has been very low, averaging around two percent over 

the past four years. The Department also notes that although 

U.S. imports of automotive batteries increased ever so slightly in 

1981, U.S. domestic production increased more than 218 times 

the increase in imports of batteries. Under the circumstances, 

one might question how increased imports could be an important 
factor in the plant’s closing. 


Although the Secretary acknowledged that increased importation 
of cars with batteries can have a serious economic impact upon the 
domestic production of automotive batteries, such as those pro- 
duced by plaintiff's members, he concluded that the statute and 
pertinent case law mandated that the investigation be confined 
only to imports of batteries “not already incorporated in final arti- 
cles.” Thereafter, by letter complaint, plaintiff brought this action, 
pursuant to section 284(a) of the Trade Act of 1974, 19 U.S.C. 
§ 2395(a) Supp. V 1981), seeking judicial review of the Secretary’s 
denial of certification. 

Plaintiff advances three arguments for the reversal of the Secre- 
tary’s negative determination. Initially, plaintiff maintains that 
the increase in the plant’s sales, production and employment over 
the period investigated, as found by the Secretary, does not reflect 
the true situation at the Cheektowaga plant. Plaintiff asserts that 
sales, production and employment actually declined. Plaintiff also 
argues that the Secretary erred in not considering imported auto- 
mobiles, containing automotive batteries, as the articles like or di- 
rectly competitive with the batteries produced by its members. 
Lastly, it contends that the Secretary’s interpretation and applica- 
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tion of the law has resulted in dissimilar treatment of similarly sit- 
uated workers. 

Before discussing the merits, the court notes that the defendant, 
in his brief, has raised a question as to the court’s power to hear 
this case. The Secretary asserts that the administrative proceeding 
is not complete inasmuch as he did not publish his determination 
on plaintiff's application for reconsideration in the Federal Regis- 
ter, as required by 29 C.F.R. § 90.18(e) (1980). The defendant, there- 
fore, contends that plaintiff's suit is premature, and should be dis- 
missed since it was not commenced within 60 days after the date of 
publication of the Secretary’s final determination. Trade Act of 
1974, § 284(a), 19 U.S.C. § 2395(a) (Supp. V 1981); 29 C.F.R. § 90.18(e) 
and § 90.19(a) (1980). 

The court finds the Secretary’s claim disingenuous. While the 
Secretary failed to comply with the publication requirement, he no- 
tified plaintiff of the negative determination and of its right to file 
suit to challenge that determination. No further administrative 
remedy was available to plaintiff under the statute or the regula- 
tions. The conclusion is inescapable that the administrative process 
was at an end, and that a final determination had been made. 

It is most apparent to this court that: 


The Secretary of Labor already has made his final determina- 
tion; he has communicated it to the plaintiff; and the parties are 
now before the court. To order the Secretary to publish the re- 
quired notice of his final determination would only exalt form 
over substance. 


Tyler v. Donovan, 3 Ct. Int’] Trade 62,66 (1982). Hence, to dismiss 
this action, and order the Secretary to publish the notice, thereby 
requiring plaintiff to refile, would serve no useful purpose, and 
would delay the ultimate resolution of the case. 

Initially, plaintiff claims that the Secretary erred in finding that 
sales, production and employment increased at the Cheektowaga 
plant during the period under investigation. Plaintiff attributes the 
bulk of these increases to work temporarily transferred to 
Cheektowaga because of a strike at Exide’s Allentown, Pennsylva- 
nia facility. Plaintiff argues that if the Secretary had discounted 
the impact of the strike in his analysis, the data would have re- 
vealed a decline in sales, production and employment at the 
Cheektowaga plant. 

The court holds that plaintiffs position is not sustainable. Under 
section 222 of the 1974 Act, the Secretary is empowered to deter- 
mine if sales or production, or both, and employment declined at 
the firm being investigated. If they did, he must also determine 
whether the decline was caused by increased imports of goods like 
or directly competitive with those produced by the firm. The ad- 
ministrative record clearly evidences an increase, not a decrease, in 
Cheektowaga’s sales, production and employment from January 
1980 though May 1981. Consequently, based on those increases, re- 
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gardless of the reason, the Secretary could only conclude that 
plaintiff's members did not meet the statutory requirements for 
certification. 

Furthermore, acceptance of plaintiff's premise would require the 
court to speculate on how the 1980-1981 sales, production and em- 
ployment figures would have differed absent the strike. Indeed, 
plaintiff has offered little evidence, other than mere allegations, to 
substantiate its claim. In view of the lack of proof, the court cannot 
and ought not engage in conjecture and sheer speculation. Trade 
Act of 1974, § 284(b), 19 U.S.C. § 2395(b) (Supp. V 1981). 

The record also shows that the work transferred from Allentown 
only affected the sales and production of commercial batteries and 
the sales of golf cart batteries. Therefore, assuming arguendo that 
sales, production and employment increased at Cheektowaga be- 
cause of this work, the Secretary’s determination would not have 
changed because the sales and production of those types of batter- 
ies, individually and collectively, did not constitute the predomi- 
nant percentage of Cheektowaga’s total sales or production. 

Plaintiff next advances the argument that the Cheektowaga 
plant was an original manufacturer of batteries specifically pro- 
duced for use in new Chrysler cars. Plaintiff claims that Exide lost 
business, and its Cheektowaga plant suffered a decline in sales, 
production and employment because of a curtailment in orders 
from Chrysler. Plaintiff directly attribues this reduction in orders 
to Chrysler’s loss of business and decreased production resulting 
from increased import penetration by foreign cars. This assertion 
has no support in fact or in law. 

The administrative record contains a vague reference by the 
Cheektowaga plant manager that the impact on the plant was 
strictly through the automotive market since a battery is an inte- 
gral component of an automobile, whether foreign or domestic. 
Likewise, there is a statement by plaintiff's business agent concern- 
ing the direct impact of automobile imports on declining produc- 
tion, lost business and layoffs at the plant. Again, these unsubstan- 
tiated assertions are wholly insufficient to sustain a finding by the 
Secretary that would justify the certification of plaintiff's members. 

Furthermore, the references to the impact from the automotive 
market cannot support an affirmative determination since there is 
no question that a component, such as an automotive battery, is 
not like or directly competitive with imports of the completed arti- 
cle, i.e, a car. United Shoe Workers v. Bedell, 506 F.2d 174 (D.C. 
Cir. 1974); Machine Printers and Engravers Ass’n v. Marshall, 595 
F.2d 860 (D.C. Cir. 1979); Morristown Magnavox Former Employees 
v. Marshall, 671 F.2d 194 (6th Cir. 1982); Gropper v. Donovan, 6 Ct. 
Int’1 Trade—, Slip Op. 83-86 (Aug. 16, 1988). 

That Exide and its parent company, Inco Electro Energy Compa- 
ny (Inco), and Chrysler are linked in an economic sense is true. 
However, Exide and Inco are independent of Chrysler in the corpo- 
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rate sense. Without that corporate relationship, i.e., being owned or 
substantially controlled by Chrysler, Exide’s former Cheektowaga 
employees, and in particular, plaintiff's members, cannot qualify 
for certification under section 222. See Machine Printers and En- 
gravers Ass’n, supra at 862. 

Plaintiff's final contention is that the Secretary’s interpretation 
and application of the statute has resulted in dissimilar treatment 
of similarly situated workers. Plaintiff bases its claim for certifica- 
tion upon the Secretary’s affirmative determinations involving the 
employees of two other original car equipment manufacturers, Fed- 
ders Automotive Components Company of Buffalo, New York, and 
Harrison Radiator Division of Lockport, New York. Specifically, 
plaintiff contends that if an automotive radiator and air-condition- 
er were found to be integral components of a car, thereby render- 
ing the workers manufacturing them certifiable as eligible for ad- 
justment assistance benefits, then an original equipment automo- 
tive battery must be accorded similar treatment, and the 
Cheektowaga employees also are entitled to certification. 

Plaintiff's reliance on these administrative determinations is 
misplaced. In Fedders, certification was granted not because an 
automotive radiator was an integral part of an automobile, as 
argued by plaintiff here. Rather, certification was had because im- 
ports of automotive radiators had increased, and Fedders’ major 
customers had reduced their domestic purchases in favor of foreign 
sources. In essence, the Secretary found that an automotive radia- 
tor, not an automobile, was the like or directly competitive article 
subject to import injury. 47 Fed. Reg. 20223, 20224 (1982) 

In Harrison Radiator, certification was obtained because the 
company was an integrated component parts plant of General 
Motors, and not an independent supplier of parts. There, the record 
established that a significant portion of Harrison’s output was for 
use as components in one or more of General Motors’ car and truck 
lines adversely affected by imports. Therefore, the Secretary con- 
cluded that the workers were employed by a “firm” which pro- 
duced, or had an “appropriate subdivision” which produced an 
import-impacted article. 46 Fed. Reg. 10025 (1981). 

While the court sympathizes with plaintiff's members, it “must 
be faithful to the legislative will and is ‘bound by what Congress 
has enacted.’” Woodrum v. Donovan, 564 F. Supp. 826, 830 (Ct. 
Int’l] Trade 1983), appeal docketed, No. 84-651 (Fed. Cir. Dec. 1, 
1983), citing Machine Printers and Engravers Ass’n, supra at 862. 
In reviewing the legislative intent and judicial precedents inter- 
preting section 222, this court has stated that: 


[i]f anomalies or inequities exist in the law, permitting the certi- 
fication of service workers in integrated manufacturing compa- 
nies, but precluding certification of similarly situated workers in 
independent companies, they result from the express language of 
the .statute. In the light of a carefully worded statute whose 
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meaning is clear, the solution is not to be found in strained inter- 
pretation or judicial legislation. 
Woodrum, supra at 833. 


In short, any distinction in the classification of workers certifi- 
able for adjustment assistance benefits emanate from the statute, 
and not from its interpretation and application by the Secretary. 
Id. 

Section 284(b) of the Trade Act of 1974, 19 U.S.C. § 2395(b) (Supp. 
V 1981) empowers the court to review a decision by the Secretary 
denying a petition for certification of eligibility trade adjustment 
assistance benefits to assure that the determination is supported by 
substantial evidence contained in the administrative record, and is 
in accordance with law. 

The court has reviewed the decision of the Secretary of Labor 
and holds that the Secretary’s denial of certification is supported 
by substantial evidence, and is in accordance with the trade adjust- 
ment assistance provisions of the Trade Act of 1974. Accordingly, 
the determination of the Secretary is affirmed, and plaintiffs 
action is dismissed. 


(Slip Op. 84-45) 
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Heller, Ehrman, White & McAuliffe (John H. Cutler, Rene P. Tatro, and John S. 
Yun on the briefs) for plaintiff. 

Richard K. Willard, Acting Assistant Attorney General; David M. Cohen, Direc- 
tor, Commercial Litigation Branch (Francis J. Sailer on the briefs) for defendants. 

Robert M. Gottschalk (Sidney N. Weiss on the briefs) for intervenors. 

MALETz, Senior Judge: In this action plaintiff Gilmore Steel Corp. 
challenges the government’s rescission of a notice initiating an 
antidumping proceeding, as well as its dismissal of plaintiff’s anti- 
dumping petition. The crux of the parties’ dispute focuses on the 
phrase “on behalf of an industry” contained in section 732(b) of the 
Tariff Act of 1930, as amended by the Trade Agreements Act of 
1979, 19 U.S.C. § 1673a(b) (1982). Section 1673a provides in part: 

§ 1673a. Procedures for initiating an antidumping duty inves- 
tigation 


* * * x * * x 
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(b) Initiation by petition 

(1) Petition requirements 

An antidumping proceeding shall be commenced whenever an 
interested party . . . files a petition with the administering au- 
thority, on behalf of an industry, which alleges the elements nec- 
essary for the imposition of the duty imposed by section 1673 of 
this title, and which is accompanied by information reasonably 
available to the petitioner supporting those allegations. The peti- 
tion may be amended at such time, and upon such conditions, as 
the administering authority and the Commission may permit. 
[Emphasis added. ] 
The term “industry” is defined in general as 


the domestic producers as a whole of a like product, or those pro- 
ducers whose collective output of the like product constitutes a 
major proportion of the total domestic production of that prod- 
uct. 


19 U.S.C. § 1677(4)(A) (1982). 


The questions presented are fourfold. First, does “on behalf of an 
industry” mean “as the representative of an industry,” as the gov- 
ernment contends; or does it merely refer to the scope of relief 
sought by the petitioner, i.e., relief which would inure to the bene- 
fit of an industry, as Gilmore maintains? Second, does the term 
“industry” as used in section 1673a(b) refer only to national indus- 
tries, or does it include regional industries as well? The third in- 
quiry—and in Gilmore’s view the overriding question—is whether 
the Department of Commerce, International Trade Administration 
(ITA), had the power to dismiss Gilmore’s petition well after the 20- 
day period had run for determining the sufficiency of its petition. 
See 19 U.S.C. § 1673a(c), discussed infra. Fourth, assuming that cer- 
tain ex parte communications took place between the ITA and offi- 
cials of the European Economic Community, what bearing, if any, 
does that have on the outcome of this action? 

As to the first two inquiries, the court believes that a petitioner 
must present an antidumping petition in a representative capacity, 
but that it may do so on behalf of either a regional or national in- 
dustry. The court is also of the view that the ITA had the power to 
dismiss Gilmore’s petition after the 20-day petition determination 
period of section 1673a(c) had run, insofar as that petition purport- 
ed to represent the national hot-rolled carbon steel plate industry. 
However, to the extent Gilmore’s petition alleged in the alternative 
less-than-fair-value (LTFV) sales and injury to a regional industry, 
it was error for the ITA to dismiss it. And as for the alleged ex 
parte communications, the court finds any error in the connection 
harmless. 

Accordingly, for the reasons that follow, the ITA’s determination 
is affirmed in part and reversed in part, and the case is remanded 
for further proceedings consisted with this opinion. 
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BACKGROUND 


Approximately one year before Gilmore filed its antidumping pe- 
tition, an eleventh-hour agreement had been reached among the 
Commerce Department, the major U.S. steel producers, and the Eu- 
ropean Economic Community (EEC or EC), whereby the EEC 
agreed to restrict its exports of steel products to the United States 
in exchange for the U.S. steel industry’s commitment to drop all 
pending antidumping and countervailing duty proceedings against 
the EC steel producers. See 47 Fed. Reg. 49,058 (Oct. 29, 1982). This 
agreement, generally referred to as “the Arrangement,” was not 
acceded to by all domestic steel producers, Gilmore being one such 
nonsignatory. The Arrangement allows for abrogation by the EC 
producers if any U.S. producer—signatory or nonsignatory—files 
an antidumping petition respecting EC carbon steel products. 

During 1983 Gilmore sustained what it characterizes as a deterio- 
rating business condition due to imports of hot-rolled carbon steel 
plate in cut lengths (steel plate) from Belgium and West Germa- 
ny—both EC members. Gilmore therefore petitioned the ITA on 
September 29, 1983, for initiation of an antidumping investigation 
pursuant to 19 U.S.C. § 1673a(b)\(1). With regard to both the alleged 
Belgian and West Germany LTF'V sales, the petition was brought 
“on behalf of” all U.S. producers of steel plate. Alternatively, how- 
ever, with respect to LTFV sales from West Germany, the petition 
was brought on behalf of a regional industry only, comprising West 
coast steel plate producers. At the time the petition was filed that 
regional industry numbered two producers—Kaiser Steel Corp. and 
Gilmore. By the end of 1983 their number had been winnowed to 
one, Gilmore being the sole survivor. 

Within 20 days of Gilmore’s filing the ITA made an affirmative 
determination under 19 U.S.C. §1673a(c)! that the petition set 
forth the allegations necessary for imposition of antidumping 
duties. Notice of the commencement of an investigation was, ac- 
cordingly, published in the Federal Register on October 25, 1983. 48 
Fed. Reg. 49,322. The ITA simultaneously notified the International 
Trade Commission (ITA) that a preliminary injury investigation 
should be undertaken. See 19 U.S.C. § 1673a(d). On November 7, 
1983, a unanimous ITC rendered an affirmative preliminary injury 
determination, but only insofar as the national steel plate industry 
was concerned. There was no regional industry determination by 


119 U.S.C. § 1673a(c) provides: 
(c) Petition determination 
Within 20 days after the date on which a petition is filed under subsection (b) of this section, the administer- 
ing ora shall— 
(1) determine whether the petition alleges the elements necessary for the imposition of a duty under sec- 
- 1673 of this title and contains information reasonably available to the petitioner supporting the allega- 
ions, 

(2) if the determination is affirmative, commence an investigation to determine whether the class or kind 
of merchandise described in the petition is being, or is likely to be, sold in the United States at less than its 
fair value, and provide for the publication of notice of the determination in the Federal Register, and 

(8) if the determination is = dismiss the petition, terminate the proceeding, notify the petitioner in 
writing of the reasons for the determination, and provide for the publication of notice of the determination 
in the Federal Register. 
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the full ITC. See Determination of the Commission in Investiga- 
tions Nos. 731-TA-146 and 147 (Preliminary) Under the Tariff Act 
of 1930, Together with the Information Obtained in the Investiga- 
tion, USITC Pub. No. 1451 (Nov. 1983) (the ITC Report). 

Two months after the ITC Report the ITA published the follow- 
ing notice in the Federal Register, purporting to rescind its earlier 
notice commencing the investigation, and dismissing Gilmore’s pe- 
tition: 

[T]he Department has determined that Gilmore’s petition was 
not filed on behalf of a United States industry and that this ear- 
lier initiation was not well founded. This conclusion is based on 
the following facts, which came to light only after our initial de- 
cision to initiate. 

At an ITC public conference held on October 26, 1983, Gilmore 
was the only producer of this merchandise to testify in support of 
the petition. Conversely, letters were submitted by Armco Inc., to 
the Department and by United States Steel Corp., to the ITC spe- 
cifically indicating that these firms do not support Gilmore’s pe- 
tition. Given this absence of support from Armco Inc., and 
United States Steel Corp., the Department had reason, for the 
first time, to question whether the petition was, in fact, properly 
filed on behalf of a domestic industry, and asked other USS. 
carbon steel plate producers if they supported Gilmore’s petition. 
Written replies were received from: Bethlehem Steel Corp., 
Inland Steel Co., Jones and Laughlin Steel Inc., Lukes Steel Co., 
National Steel Corp., Phoenix Steel Corp., U.S. Steel Corporation 
and Republic Steel Corp. All of these—except Bethlehem, which 
did not take a position—indicated that they do not support Gil- 
more’s petition. 

49 Fed. Reg. 3503, 3504 (Jan. 27, 1984). 


Thus, on the basis of information received after the running of 
the 20-day period spelled out in 19 U.S.C. § 1673a(c), the ITA recon- 
sidered the sufficiency of and dismissed Gilmore’s petition, conclud- 
ing that it had not been brought “on behalf of an industry” since 
the petition lacked the support of a majority of domestic steel plate 
producers. The ITA did not stop there, however. It went one step 
further, concluding that since only one ITC commissioner had dis- 
cussed the regional industry issue, the ITC had thereby rendered a 
negative determination as to the existence of a regional industry. 
49 Fed. Reg. 3504. Consequently, Gilmore’s entire petition was dis- 
missed. 

Having thus been shunted by the ITA, Gilmore brought this 
present action, requesting a preliminary injunction which, in 
effect, seeks the ultimate relief sought in its complaint—continu- 
ation of the entire investigation. The Government has moved for 
summary judgment. At a consolidated hearing on these two mo- 
tions, the parties agreed that the matter could be considered as 
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cross-motions for summary judgment.? Compare rule 65(a)(2) of the 
rules of this court (hearing on preliminary injunction may be com- 
bined with trial on merits). 

With this factual and legal backdrop, the court addresses the 
threshold issue: may the ITA, having rendered its determination to 
commence an antidumping proceeding, reconsider that determina- 
tion, rescind it, and terminate the investigation in midstream on 
the basis of information which is neither within the petition nor 
part of the public domain? 


RECONSIDERATION OF DECISION To COMMENCE INVESTIGATION 


While comprising three counts of its five-count complaint, Gil- 
more’s contentions regarding the procedural aspects of the dismis- 
sal of its petition boil down to one. In Gilmore’s view, once the 20- 
day period for considering the sufficiency of a petition has run, and 
the decision to commence the investigation has been made, the in- 
vestigation must proceed to a final determination especially where, 
as here, a preliminary affirmative injury determination has al- 
ready been reached by the time the ITA decides to dismiss the peti- 
tion. The court cannot agree. 

As the court understands it, Gilmore’s argument envisions an ad- 
ministrative juggernaut that, once set into motion, can only be de- 
railed by either a negative injury or negative LTFV sales determi- 
nation. The court finds no support for this position in either the 
statute itself or its legislative history. 

There is no question that within the 20-day determination period 
of section 1673a(c) the ITA must decide whether or not to initiate 
an investigation. United States v. Roses, Inc., T06 F.2d 1563, 1569 
(Fed. Cir. 1983); S. Rep. No. 249, 96th Cong., 1st Sess. 63 (1979), re- 
printed in 1979 U.S. Code Cong. & Ad. News 381, 449. The agency 
did so here. But having combed the Trade Agreements Act of 1979 
and its legislative history the court is unable to discern in either 
any prohibition against the ITA’s reconsideration of that determi- 
nation in order to correct a manifest error which taints the pro- 
ceeding.® 

In the court’s view, the ITA must be so empowered. If it was oth- 
erwise, arbitrary and capricious agency practice would be the inevi- 
table by-product. For Gilmore’s position, if adopted, would obligate 
the agency to continue with an investigation in the knowledge that 
there existed a defect in the proceedings which could result in re- 


2 Intervenors Societe Anonyme de Fabrique de Fer and Societe Anonyme de Forges de Calbecq, both Belgian 
producers of hot-rolled carbon steel plate, have filed motions to dismiss, alleging procedural defects in Gilmore’s 
service of the summons and complaint on them, the government and the domestic producers. Inasmuch as Gil- 
more’s complaint is being dismissed insofar as it affects Belgian steel plate, intervenors’ motions to dismiss are 
denied as moot. And to the extent intervenors complain of similar procedural defects relative to Gilmore’s serv- 
ice on domestic producers and the government, they lack standing to do so. 

* Gilmore’s reliance on Babcock & Wilcox Co. v. United States, 2 CIT 74, 521 F. Supp. 479 (1981) (reconsider- 
ation beyond statutory time periods unlawful), vacated as moot, 4 CIT 3 (1982), is ill-founded since, having been 
vacated, it is no longer binding precedent. Compare Cohen v. Illinois Institute of Technology, 524 F.2d 818, 829- 
30 n.33 (7th Cir. 1975) (a court of appeals’ decision having been withdrawn, it has no precedential value), cert. 
denied, 425 U.S. 943 (1976). 
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versal by this court. See Greene County Planning Board v. FPC, 599 
F.2d 1227, 1233 (2d Cir. 1976) (“an agency does have an obligation 
to make corrections . . . [where] the new evidence offered, if true, 
would clearly mandate a change in result . . .”’), cert. denied, 434 
U.S. 1086 (1978). The ITA’s decision to rescind was based on its con- 
clusion that Gilmore’s petition had not been brought “on behalf of 
an industry”—a finding that Gilmore lacked standing to bring the 
petition. See S. Rep. No. 249, 96th Cong., Ist Sess. 63 (1979). That is 
precisely the sort of correction which the ITA must be allowed to 
make after section 1673a(c)’s 20-day period has run. To require the 
ITA to continue an obviously unwarranted investigation, simply be- 
cause material inaccuracies in the petition do not come to its atten- 
tion until after the expiration of the 20-day period, flies in the face 
of reason. See Asahi Chemical Industry Co. v. United States, 4 CIT 
120, 128, 548 F. Supp. 1261, 1267 (1982). 

It is axiomatic that courts have the power and the duty to cor- 
rect judgments which contain clerical errors or judgments which 
have issued due to inadvertence or mistake, and to do so sua 
sponte. Fed. R. Civ. P. 60(a). It is equally well established that juris- 
dictional defects can be raised at any time, and sua sponte as well. 
Rath Packing Co. v. Becker, 530 F.2d 1295 (9th Cir. 1975), aff'd, 430 
U.S. 519 (1977); Fed. R. Civ. P. 12(h\(3). A similar power must be 
vested in the ITA. “In fact, the presence of authority in administra- 
tive officers and tribunals to correct such errors has long been rec- 
ognized * * *.” American Trucking Associations v. Frisco Transpor- 
tation Co., 358 U.S. 138, 145 (1958). See Bookman v. United States, 
453 F.2d 1263 (Ct. Cl. 1972) (administrative agency is empowered to 
correct errors). A contrary holding would be tantamount to saying 
that once an error initially evades detection, the ITA is thereafter 
powerless to take remedial steps, thereby compounding the error. 

Here, the defect in Gilmore’s petition, according to the govern- 
ment, went to its standing—not only whether Gilmore was an “in- 
terested party,” but also whether Gilmore had the requisite sup- 
port of the industry to warrant invocation of the ITA’s jurisdiction 
and to justify the exercise of that agency’s remedial powers. Com- 
pare Simon v. Eastern Kentucky Welfare Rights Organization, 426 
U.S. 26 (1976) (the concept of standing is part of the limitation on 
federal court jurisdiction); Warth v. Seldin, 422 U.S. 490, 498 (1975). 
Being an aspect of the ITA’s jurisdiction, the court cannot find the 
ITA in error for raising it sua sponte, nor for dismissing Gilmore’s 
petition in part on that basis. Whether the ITA’s legal conclusion 
regarding Gilmore’s standing is well founded, the court considers 
in a later portion of this opinion. 

In sum, when the purpose of reconsideration is to correct a deci- 
sion based upon manifest error—such as one implicating defects ju- 
risdictional in nature—reconsideration is essential to the proper 
administration of justice. 
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Having established that the ITA had the power to reconsider its 
decision to initiate the investigation, the next inquiry is whether, 
as a substantive legal matter, it properly dismissed Gilmore’s peti- 
tion on the ground that Gilmore had not brought the petition “on 
behalf of an industry.” 


DISMISSAL OF GILMORE’S PETITION 


As previously noted, the heart of the present controversy turns 
on the meaning of the phrase “on behalf of an industry” contained 
in section 1673a(b). Gilmore submits that it refers to the scope of 
relief being sought by the petitioner. The government contends 
that the plain language of that phrase refers to the extent of pro- 
ducer support within an industry. Gilmore counters that if “on 
behalf of an industry” requires a petitioner to be the representa- 
tive of an industry, then the “interested party” * criterion of sec- 
tion 1673a(b) is redundant because a petitioner who has garnered 
industry supprt will also invariably be an “interested party,” i.e., a 
person with sufficient “interest” in the outcome to have standing 
before the ITA. The government responds, however, that Gilmore’s 
reading of section 1673(b) would reduce “on behalf of an industry” 
to a nullity since, by statute, relief is automatically accorded to an 
industry once LTFV sales and injury have been affirmatively deter- 
mined. 

The court is persuaded by the government’s argument, and for 
the following reason. 

It is, of course, hornbook law that “[t]he starting point in every 
case involving construction of a statute is the language itself.” Blue 
Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 756 (1975). The 
Supreme court has in fact warned that “[gloing behind the plain 
language of a statute in search of a possibly contrary congressional 
intent ‘is a step to be taken cautiously’ even under the best circum- 
stances.” American Tobacco Co. v. Patterson, 456 U.S. 68, 75 (1982) 
(quoting Piper v. Chris-Craft Industries, 430 U.S. 1, 26 (1977)). 
Indeed, “[aJbsent a clearly expressed legislative intention to the 
countrary, [the] language [of the statute] must ordinarily be regard- 
ed as conclusive.” Consumer Product Safety Commission v. GTE 
Sylvana, Inc., 447 U.S. 102, 108 (1980). See Shields v. United States, 
698 F.2d 987, 989 (9th Cir. 1983). The court believes that the plain 
meaning of “on behalf of’ is “as the representative of,” “as the 
proxy for,” or “as the surrogate of.” See, e.g., Random House Col- 
lege Dictionary 122 (1982) (‘‘1. in or on behalf of, as a representa- 


#19 U.S.C. § 1677(9) defines “interested party” as 
(A) a foreing manufacturer, producer, or exporter or the United States importer, of merchandise which is 
the subject of an investigation under this subtitle or a trade or business association a majority of the mem- 
bers of which are importers of such merchandise, 
(B) the government of a country in which such merchandise is produced or manufactured, 
(C) a manufacturer. producer, or wholesaler in the United states of a like product, 


(D) a certified union or ao union or group of workers which is representative of an industry en- 
gaged in the manufacture, production, or wholesale in the United States of a like product, and 

) a trade or business association a majority of whose members manufacture, produce, or wholesale a like 
product in the United States. 
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tive of or a proxy for’). The court has consulted the legislative his- 
tory and has found no contrary intent. See Schramm v. Department 
of Health & Human Services, 682 F.2d 85, 91 (3d Cir. 1982) (where 
Congress in plain language has expressed its intention, and the leg- 
islative history does not demonstrate a contrary purpose, a court is 
bound to follow the statutory provision as written). 

Mindful, however, of Learned Hand’s admonition “not to make a 
fortress out of the dictionary,” Cabell v. Markham 148 F.2d 737, 
739 (2d Cir.), Aff'd 326 U.S. 404 (1945), the court finds additional 
support for this conclusion within the very framework of the Trade 
Agreements Act of 1979. As the government points out, the relief 
sought under an antidumping petition automatically inures to the 
benefit of the affected industry if that petition is ulitmately sus- 
tained. If affirmative LTFV sales and injury determinations are 
reached, then under under 19 U.S.C. § 1673b(d) liquidation of all 
entries of the subject merchandise is suspended and estimated anti- 
dumping duties imposed. Given this situation, adopting Gilmore’s 
view of section 1673a(b) would require a petitioner to go through 
the hollow ritual of including in its petition the incantation “on 
behalf of an industry.”’ Gilmore’s interpretation of ‘on behalf of an 
industry” thus reduceds that phrase to a redundancy, given that 
industry-wide relief is already accorded every successful petitioner 
under section 1673b(d). 

As for Gilmore’s suggestion that the government’s argument re- 
duces the term “interested party” to mere surplusage, this ignores 
the definition of that term found in section 1677(9). For unless a 
petition is either a producer, union, or trade association within 
that industry, it cannot acquire “interested party” status in an 
antidumping proceeding. 19 U.S.C. §1677(9) (C), (D) & (EB). See 
Zenith Radio Corp. v. United States, 5 CIT—, Slip Op. 83-32 (April 
13, 1983). This fairly narrow circumscription closes the door on 
groups such as, for example, the U.S. Chamber of Commerce, the 
National Association of Manufacturers, and the American Associa- 
tion of Exporters and Importers—groups which could conceivably 
muster majority support within a specific industry for an anti- 
dumping petition, but which could not attain “interested party” 
status under section 1677(9). 

The “interested party” criterion of section 1673a(b) is thus the 
first in a two-step sifting process—not only must a petitioner be a 
member of the affected industry, i.e., be an “interested party,” it 
must also show that a majority of that industry backs its petition. 
See S. Rep. No. 249, 96th Cong., 1st Sess. 63 (1979) (“the standing 
requirements in section 732(b\(1) [19 U.S.C. § 1673a(b\(1)] for filing a 
petition [are] to provide an opportunity for relief to an adversely 
affected industry and to prohibit petitions filed by persons with no 
stake in the result of the investigation [emphasis added].”). Guided 
by the elementary canon of construction that ‘“‘a statute should be 
interpreted so as not to render one part inoperative,” Colautti v. 
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Franklin, 489 U.S. 379, 392 (1979), the court is convinced that “on 
behalf of an industry” carries the meaning advanced by the gov- 
ernment. 

In the present case there is no dispute that Gilmore does not 
have the support of a majority of the national steel plate industry. 
As indicated, the overwhelming majority of domestic steel plate 
producers scotched Gilmore’s petition when contacted by the ITA. 
While not unsympathetic to Gilmore’s plea of “tyranny of the ma- 
jority,” that is a matter for Congress to address, not this court. The 
looming antitrust problems are for another day in another forum. 
The short answer to Gilmore’s claim of majority oppression is that 
the Trade Agreements Act of 1979 is drafted throughout in terms 
of relief to an industry, not to individual manufacturers or produc- 
ers. See 19 U.S.C. §§ 1671la(b), 1671d(b), 1673b(a) & 1673d(b). See also 
S. Rep. No. 249, 96th Cong., 1st Sess. 63 (1979). Any untoward 
harshness resulting from this statutory scheme is ameliorated to a 
limited extent by 19 U.S.C. § 1677(4)(B),5 which excludes from the 
industry headcount those producers who are related to importers 
or foreign manufacturers of the subject product, or who themselves 
import the allegedly dumped merchandise. 

The ITA was thus correct in dismissing Gilmore’s petition insofar 
as it was purportedly brought on behalf of the national steel plate 
industry. As to the propriety of that dismissal in connection with 
Gilmore’s alternative regional industry claim, the court turns next. 


THE MEANING OF “INDUSTRY” 


This phase of Gilmore’s action is the most puzzling, not due to 
any difficulty either in coming to grips with the law or in Gil- 
more’s presentation, but in understanding the reasons for the ITA’s 
dismissal of this portion of Gilmore’s petition. The government has, 
in the court’s view, shifted positions on this question from the time 
it first dismissed the petition. Initially, it argued somewhat curious- 
ly that since the ITC had not made an affirmative finding of the 
existence of a regional industry, the negative inference was war- 
ranted that one did not exist. However, the fact of the matter is 
that the ITC felt no need to address this question, that issue being 
subsumed by its determination that injury existed in connection 
with a national industry. As the ITC Report put it: 

Having reached affirmative determinations of a reasonable in- 
dication of material injury to the U.S. cut-length and coiled plate 
industries as a whole, Commissioners Stern, Haggart, and Lod- 


5 That section provides: 
(4) Industry 


(B) Related parties 
When some producers are related to the exporters or importers, or are themselves importers of the alleg- 
edly subsidized or dumped merchandise, the term “industry” may be applied in appropriate circumstances 
by excluding such producers from those included in that industry. 
The fact that certain producers are excluded from the term “industry” naturally gives rise to the question, 
excluded for what purpose? The obvious answer is that such interested producers are excluded for the purpose 
of determining the extent of industry support for a petition. 
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wick do not reach the issues of (1) whether the producers in the 
Western region should be treated as if they are a separate indus- 
try, and (2) if so, whether there is material injury to that indus- 
try or a threat thereof caused by the subject imports. See Addi- 
tional Views of Chairman Eckes concerning the question of 
injury to a regional industry. [Chairman Eckes expressed the 
opinion that a regional industry did exist]. 
ITC Report, USITC Pub. No. 1451 at 8 n.17 (emphasis added). 
Yet, the ITA elected to dismiss the entirety of Gilmore’s petition, 
proffering the following rationale: 

Although Gilmore had alleged that imports of this merchan- 
dise from the FRG had caused injury to a regional industry as 
defined in section 771(4\C) of the Act, the conclusion of the ITC, 
as reflected in its report with respect to this merchandise (USITC 
Publication 1451 dated November 1983), contained only the views 
of Chairman Alfred Eckes on the regional injury question and 
did not include a determination that there was a regional indus- 
try or that there was a resonable [sic] indication of injury to such 
a regional industry. Since the ITC did not decide whether a re- 
gional industry existed within the meaning of section 771(4\C) of 
the Act, the Department cannot conclude that Gilmore has prop- 
erly filed its petition on behalf of a regional industry. 

49 Fed. Reg. 3504. 


Moving slightly away from this view in its briefs filed with the 
court, the government now contends that the question whether Gil- 
more has filed its petition “on behalf of a West coast regional in- 
dustry” is simply indeterminate at this time. The court is at a loss 
to comprehend why Gilmore’s petition should be dismissed even if 
the existence of a regional industry is, at this time, an indetermi- 
nate question. 

These waters are further muddied by the government’s insist- 
ence that it is the exclusive function of the ITC to determine the 
existence of a regional industry.* But if Gilmore’s petition cannot 
go forward because the ITA is not satisfied that it is brought on 
behalf of a regional industry, how will the ITC ever have the oppor- 
tunity to consider the question? This ‘“Catch-22” situation is an all 
too convenient bar to further agency consideration of Gilmore’s pe- 
tition. 

Suffice it to say that the court finds the ITA’s action wholly un- 
supportable in the law. First of all, there is no vice in pleading in 


® 19 U.S.C. § 1677(4XC) defines a “regional industry” as follows: 
(C) Regional industries. 
In appropriate circumstances, the United States, for a particular product market, may be divided into 2 or 
more markets and the producers within each market may be treated as if they were a separate industry if— 
(i) the producers within such market sell all or almost all of their production of the like product in 
question in that market, and 
(ii) the demand in that market is not oramiied. to any substantial degree, by producers of the product 
in question located elsewhere in the United States. : 
In such oe arg circumstances, material injury, the threat of material injury, or material retardation 
of the establisnment of an industry may be found to exist with respect to an industry even if the domestic 
industry as a whole, or those producers whose collective output of a like product constitutes a major propor- 
tion of the total domestic production of that product, is not injured, if there is a concentration of subsidized 
or dumped imports into such an isolated market and if the producers of all, or almost all, of the production 
within that market are being materially injured or threatened by material injury, or if the establishment of 
an industry is being materially vouden, by reason of the subsidized or dumped imports. 
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the alternative when presenting an antidumping petition to the 
ITA. This has apparently become a customary practice. Secondly, 
although there is some suggestion in the government’s brief that 
the phrase “on behalf of an industry” is limited to national indus- 
tries, at oral argument the government conceded that the term “in- 
dustry” includes both “regional” and “national” industries. Any 
other result would, of course, be so onerous as to be an absurdity. 
For, unless they could first gather support from the national pro- 
ducers of the like product, producers comprising a regional indus- 
try would be thwarted in their efforts to obtain relief under the 
Trade Agreements Act of 1979. Not only would such a result be 
unduly harsh, it would as a practical matter write section 
1677(4C)—the regional industry provision—out of the statute. See 
Colautti v. Franklin; Asahi Chemical Industry Co., 4 CIT at 128, 
548 F. Supp. at 1267 (“ ‘No rule of construction necessitates . . . ac- 
ceptance of an interpretation resulting in patently absurd conse- 
quences.’ ’’) (quoting United States v. Brown, 333 U.S. 18, 27 (1948)). 
What is more, an examination of 19 U.S.C. §1677(4) shows that 
while in general “industry” means the national producers of a 
product, “in appropriate circumstances” it may also mean a region- 
al industry. See S. Rep. No. 249, 96th Cong., 1st Sess. 83 (1979) 
(“ ‘Industry’ generally means: * * *; or (8) a regional industry.’’). 

In short, it was error for the ITA to have dismissed Gilmore’s pe- 
tition to the extent that it was brought on behalf of a West coast 
regional industry. The court expresses no view as to the existence 


of such a regional industry, that being a question to be answered in 
the first instance by the appropriate agency. 

The court considers, finally, the question of the allegedly im- 
proper ex parte communicaticns between the ITA and EC officials. 


THE Ex Parte COMMUNICATIONS 


The fifth count of Gilmore’s complaint alleges that the ITA 
reached its decision to dismiss Gilmore’s petition on the basis of ex- 
tralegal considerations—namely, threats by the EC to abrogate the 
Arrangment if Gilmore’s petition was not dismissed. This informa- 
tion was allegedly in the form of undisclosed ex parte communica- 
tions. Since this present matter is one on cross-motions for summa- 
ry judgment, the court’s function is to determine whether there are 
any issues of triable fact, accepting as true Gilmore’s allegations. C. 
Wright, A. Miller & M. Kane, 10 Federal Practice & Procedure 
§ 2712 at 574-78 (1983). The court finds none. 

19 U.S.C. § 1677f(a)(3) provides: 

(3) Ex parte meetings 

The administering authority and the Commission shall main- 
tain a record of ex parte meetings between— 


(A) interested parties or other persons providing factual in- 
formation in connection with an investigation, and 
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(B) the person charged with making the determination, and 
any person charged with making a final recommendation to 
that person, in connection with that investigation. 

The record of the ex parte meeting shall include the identity of 
the persons present at the meeting, the date, time, and place of 
the meeting, and a summary of the matters discussed or submit- 
ted. The record of the ex parte meeting shall be included in the 
record of the proceeding. 


Ex parte communications per se are thus not improper, see 
Roses, Inc., 706 F.2d at 1567, but a record of them must be main- 
tained and made available. The government insists that no such 
communications took place, while Gilmore counters that they must 
have. The court believes that whether they did or not is irrelevant, 
amounting at most to harmless error, assuming they did take 
place. 

First, since the court has ruled as a matter of law that Gilmore 
did not bring its petition on behalf of a national industry, it makes 
no difference to the outcome of this portion of Gilmore’s case 
whether or not ex parte communications occurred between the EC 
and the ITA. Second, regarding the regional industry aspects of its 
petition, that portion of its action has been sustained and the ITA’s 
dismissal invalidated. Gilmore has thus received all of the relief to 
which it is entitled at this stage. If there were unrecorded ex parte 
communications, the prejudice to Gilmore flowing from them has 
now been cured. As this court noted in Timken Co. v. Regan, 4 CIT 
174, 179, 552 F. Supp. 47, 52 (1982): 

It is basic that procedural irregularities by an administrative 
agency are not per se prejudicial. NLRB v. Seine & Line Fisher- 
men’s Union, 374 F.2d 974 981 (9th Cir.), cert. denied sub nom. 
Biazebich v. NLRB, 389 U.S. 913 (1967); 5 U.S.C. § 706. Material 
prejudice to the interests of the complaining party must clearly 
appear. NLRB v. Selwyn Shoe Mfg. Corp., 428 F.2d 217, 224 (8th 
Cir. 1970). 

Given the present disposition of this action, the court is unable 
to discern any material prejudice to Gilmore, assuming the exist- 
ence of the alleged ex parte communications. 


CONCLUSION 


For all the foregoing reasons, Gilmore’s complaint is dismissed to 
the extent it seeks relief involving the ITA’s determination that its 
antidumping petition was not brought on behalf of a national in- 
dustry. Gilmore’s action is sustained, however, insofar as the ITA’s 
dismissal of the regional industry phase of its antidumping peti- 
tion. The ITA’s determination in that connection is hereby re- 
vérsed. All remaining claims are dismissed, and the case remanded 
to the ITA for further proceedings consistent herewith. 
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LESLIE TOOKER, JR., PLAINTIFF, v. THE UNITED STATES, DEFENDANT 


Court No. 84-2-00230 


Before: RESTANI, Judge. 
[Defendant’s motion to dismiss granted.] 


(Dated April 23, 1984) 


OPINION AND ORDER 


RESTANI, Judge: On February 15, 1983 government agents seized 
twenty-four night vision rifle scopes which plaintiff was attempting 
to export and one truck allegedly involved in the exportation. 
Plaintiff seeks release and return of these goods. Jurisdiction is al- 
leged under 28 U.S.C. § 1581(a). 

Plaintiff claims a protest was filed and denied. A petition for 
return of the goods was filed, but this was not a protest as defined 
in 19 U.S.C. §1514(a). Therefore, there is no jurisdiction under 
§ 1581(a). Contrary to plaintiff's contention, a seizure of goods in- 
volved in an exportation is not an “exaction” under 19 U.S.C. 
§ 1514(aX3). See Puget Sound Freight Lines v. United States, 36 
CCPA 70 (1949). 

Defendant’s motion to dismiss is granted. 


(Slip Op. 84-47) 


AMERICAN AIR PARCEL FORWARDING COMPANY, LtTp., et al. PLAIN- 
TIFFS, v. UNITED STATES, UNITED STATES CUSTOMS SERVICES, AND 
THE COMMISSIONER OF CUSTOMS, DEFENDANTS 


Court No. 83-7-00995 
Before: CARMAN, Judge. 


MEMORANDUM OPINION AND ORDER 
[Defendants’ cross-motion for partial summary judgment granted.] 


(Decided: April 25, 1984) 


Goodman, Miller & Miller, P.C., (Jonathan Miller on the motion); Sandler & 
Travis, P.A., (Leonard L. Rosenberg and Marc D. Crames on the motion) for the 
Plaintiffs. 

Richard K. Willard, Acting Assistant Attorney General; Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, Commercial Litigation Branch, 
Civil Division, (Kenneth N. Wolf on the motion) for the defendants. 


CARMAN, Judge: In the most recent decision of this court in con- 
nection with this matter, American Air Parcel Forwarding Co. v. 
United States, 6 CIT—, 573 F. Supp. 117 (1983), the court denied 
plaintiffs’ request for a preliminary injunction, denied without 
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prejudice defendants’ motion to dismiss counts I and III of the com- 
plaint, denied without prejudice defendants’ motion to dismiss the 
action as to plaintiff E. C. McAfee Company, and granted defend- 
ants’ motion to dismiss the action for lack of jurisdiction as to all 
contested entries except Entry No. 337670 of January 2, 1981 (the 
only entry for which the required increased duties were paid). 

The case presently is before the court on plaintiff American Air 
Parcel Forwarding Company, Ltd. (AAP) and the E. C. McAfee 
Company’s motion for partial summary judgment. The defendants 
have opposed the motion, cross-moved for partial summary judg- 
ment, again moved to dismiss court I of the complaint as well as to 
dismiss the action as to plaintiff E. C. McAfee Company, and to dis- 
miss for failure to state a claim upon which relief can be granted, 
or, in the alternative, for partial judgment on the pleadings. De- 
fendants also assert that AAP is not the real party-in-interest and, 
therefore, move to dismiss unless AAP’s surety, the St. Paul Fire 
and Marine Insurance Company, is substituted as a plaintiff. 

Some of the pertinent facts in this case as stipulated to by the 
parties were relayed in the court’s opinion of September 20, 1983. 
See 6 CIT at —, 573 F. Supp. at 118-19. For purposes of clarity in 
this opinion, however, the relevant facts are highlighted below. 

Plaintiff AAP imported certain made-to-measure wearing appar- 
el from Hong Kong during 1981. In connection with the valuation 
of this merchandise, the District Director of Customs at the Port of 
Detroit, Michigan, requested advice from the Customs headquarters 
pursuant to 19 C.F.R. § 177.11 (1983).! Nine months later, Customs 
headquarters issued a ruling letter in response to the request. This 
ruling was designated CLA-2: RRUCA 065056CW TAA #10 (TAA 
No. 10). In TAA No. 10, Customs headquarters opined that the 
price paid by Hong Kong distributors to Hong Kong tailors for 
made-to-measure garments was, under certain conditions, appropri- 
ate in establishing export and transaction value for appraisement 
purposes. See C.S.D. 81-72, 15 Cust. Bull. 876, 880-81 (1980). More 
than 7 months after the publication of TAA No. 10 in the Customs 
Bulletin, Customs headquarters issued another ruling designated 
CLA-2-CO:R:CV:V, 542643 TLL, TAA #40 (TAA No. 40). TAA No. 
40 retroactively revoked TAA No. 10 with respect to the appraise- 
ment calculation. Unlike TAA No. 10, TAA No. 40 was not pub- 
lished in either the Customs Bulletin or the Federal Register, and 
no party was informed that TAA No. 10 was under reconsideration. 
The effect of TAA No. 40 was to increase substantially the amount 
of duties required of plaintiff AAP in connection with its entries. 


+19 C.F.R. § 177.11(a) (1983) provides in part: 
Generally. Advice or guidance as to the interpretation of ae lication of the Customs and related 


laws with respect to a specific Customs transaction may be request yy Customs Service field offices from 
the Headquarters Office at any time, whether the transaction is prospective, current, or completed. . . . 
Advice or guidance will be furnished by the Headquarters Office as a means of assisting Customs personnel 
in the orderly processing of Customs transactions under consideration by them and to insure the consistent 
application of the Customs and related laws in the several Customs districts. Requests for advice received by 
the Headquarters Office will be processed as expeditiously as possible. 
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The court first considers defendants’ preliminary motions. De- 
fendants move to dismiss for (1) lack of jurisdiction and standing as 
to plaintiff E. C. McAfee Company; (2) dismissal of the action 
against AAP, or, in the alternative, to substitute the surety, St. 
Paul Fire and Marine Insurance Company, as plaintiff; (3) dismis- 
sal of count I for lack of jurisdiction, asserting the gravamen of the 
protest filed was not the administrative decision contested, or, in 
the alternative, for partial judgment on the pleadings or partial 
summary judgment as to count I insofar as it relates to the assert- 
ed illegal revocation of TAA No. 10.? 

Defendants contend that as to the E. C. McAfee Company, this 
court lacks jurisdiction since McAfee did not file a protest or pay 
the increased duties in this case and, therefore, lacks standing. De- 
fendants further contend that plaintiff AAP is not a real party-in- 
interest and has no pecuniary concern in the outcome of this pro- 
ceeding since the St. Paul Fire and Marine Insurance Company, its 
surety, and not AAP, paid the increased duties in this case. 

This court rejects these contentions by the defendants. Rule 19 of 
the Federal Rules of Civil Procedure, after which this court’s rule 
19 is patterned,® is designed to make the joinder of parties “sim- 
pler, more flexible and more liberal than the [procedural law] of 
most states and former federal equity practice.” 7 C. Wright & A. 
Miller, Federal Practice and Procedure, § 1601, at 10 (1972); see 
Greenleaf v. Safeway Trails, Inc., 140 F.2d 889, 891 (2d Cir), cert, 
denied, 322 U.S. 736 (1944). The presumed contractual relationship 
between plaintiff AAP, its principal, and its surety, St. Paul, for in- 
demnification, in addition to other aspects of the case, is such that 
as a practical matter, AAP might not be able to protect fully its 
interest if it were not able to continue as a party in this action. 
Plaintiff, McAfee, the customs broker, in a practical and legal 
sense, seems to be inextricably entwined in the same legal and fac- 
tual issues that confront AAP. Plaintiff McAfee finds itself so situ- 
ated that to protect its interests, it should be permitted to continue 
as a party to this action. Accordingly, the motions of defendants to 
dismiss as to plaintiff, AAP, and plaintiff, McAfee, for lack of juris- 
diction and standing are denied. 

Because TAA No. 10 was published, in plaintiffs’ view, general 
administrative law principles and Part 177 of the Customs Regula- 
tions preclude its revocation without publication and opportunity 
for comment. TAA No. 40 was not published in either the Federal 


2 Defendants have moved to have this action designated a test case under Rule 84 of the Rules of the United 
States Court of International Trade. Because designation of the instant matter as a test case may facilitate the 
disposition of the related civil actions now pending before the court, the defendants’ motion to have this matter 
designated as a test case is granted. 

3 Rule 19(a) of the Rules of the United States Court of International Trade provides in part: 

A person shall be joined as a party in the action if (1) in his absence complete relief cannot be accorded 
among those already parties, or (2) he claims an interest relating to the subject of the action and is so situ- 
ated that the disposition of the action in his absence may (A) as a practical matter impair or impede his 
ability to protect that interest, or (B) leave any of the persons already parties subject to a substantial risk of 
incurring double, multiple, or otherwise inconsistent obligations by reason of his claimed interest. If he has 
not been so joined, the court shall order that he be made a party. . .. 

US. Ct. Int’l Trade R. 19a). 
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Register or the Customs Bulletin. Plaintiff therefore contends that 
TAA No. 40 is a nullity insofar as it seeks to revoke TAA No. 10. 
Plaintiff further contend that publication of TAA No. 10 estab- 
lished a uniform practice pursuant to 19 C.F.R. §177.10(b), (©) 
(1983), and cannot be changed without publication in the Federal 
Register and without opportunity for public comment. Additionally, 
plaintiffs assert that the retroactive application of TAA No. 40 was 
illegal under 19 C.F.R. § 177.10(e) (1983), which provides for a 90- 
day grace period before an assessment of a higher rate of duty or 
increased duties become effective. Plaintiff also assserts, citing Lois 
Jeans & Jackets, U.S.A., Inc. v. United States, 5 CIT—, 566 F. Supp. 
1523 (1983), that the lack of notice and opportunity for comment 
were so fundamentally prejudicial as to constitute a deprivation of 
due process. 

Defendants counter that TAA No. 10 is not a ruling “regarding a 
rate of duty or charge” within the contemplation of 19 C.F.R. 
§ 177.10(b) (1983); that the concept of a uniform practice is inappli- 
cable in this case because TAA No. 10 was not published pursuant 
to 19 C.F.R. § 177.10(b), and that, therefore, its publication did not 
create a uniform practice; that the revocation of TAA No. 10 was 
legally and validly effected, and that 19 C.F.R. § 177.10(c) is inappli- 
cable; and that plaintiffs were not entitled to rely upon TAA No. 
10. 


DISCUSSION 


The court first considers the question of whether TAA No. 10, a 
ruling pertaining to a method of appraisement, is within the ambit 
of the Publication of decisions section of the Customs Regulations. 
See 19 C.F.R. § 177.10(b). If TAA No. 10 is the type of ruling within 
the purview of section 177.10, then clearly publication and opportu- 
nity for comment would be required before TAA No. 40 could take 
effect. See id. § 177.10(c)(1), (2). 

The publication requirement of section 177.10(b) pertain to “rul- 
ings regarding a rate of duty or charge.” * Any such ruling that is 


* Provision for the issuance of rulings and their administration has been made generally by regulation. See 19 
C.F.R. §177.0-.11 (1983). Certain parts of 19 C.F.R. § 177.1 provide in part as follows: 

(a) The issuance of rulings generally(1) Prospective transactions. It is in the interest of the sound adminis- 
tration of the Customs and related laws that persons engaging in any transaction affected by those laws 
fully understand the consequences of that transaction prior to its consummation. For this reason, the Head- 
quarters Office of the United States Customs Service or the Regional Commissioner, Region II, will give full 
and careful consideration to written requests from importers or other interested parties for rulings or infor- 


mation — forth, with respect to a specifically described Customs transaction, a definitive interpretation 
of applicable law, or other appropriate information. . . . 

(d) Definitions. (1) A “ruling” is a written statmenet issued by the Headquarters Office or the Regional 
Commissioner, Region II, that interprets and applies the provisions of the Customs and related laws to a 
specific set of facts. A “ruling letter” is a ruling issued in response to a written request therefor and set 
forth in a letter addressed to the person — the request or his designee. A “published ruling” is a 
— which has been published in the Customs Bulletin. (2) An “information letter” is a written statement 
issued by the Headquarters Office or the Regional Commissioner, Region II, that does no more than call 

attention to an interpretation or principle of Customs law, without applying it to a particular set of facts. 

An information letter may be issued in response to a request for a ruling when: (i) The request suggests that 

general information, rather than a ruling, is actually being suought, (ii) the request is incomplete or other- 

wise fails to meet the requirements set forth in this part, or (iii) the ruling requested cannot be issued for 
any other reason, and (iv) it is believed that general information may be of some benefit to the party 
making the request. 

19 C.F.R. § 177.1 (aX), (dX1)-(2) (1983). 
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published in the Federal Register establishes a “uniform practice.” 
Id. According to subsection (c), notice and opportunity for comment 
are required before the publication of a ruling that changes a uni- 
form practice and that results in a higher rate of duty. Jd. 
§ 177.10(c). 

The term “rate of duty” is significant in this context. Most prod- 
ucts imported into the United States are dutiable at a certain rate 
as set forth in the Tariff Schedules of the United States (TSUS). 
See 1 R. Sturm, Customs Law and Administration §1.3 (8d ed. 
1983). Indeed, all items imported into the United States either are 
subject to a rate of duty or are exempt, according to the TSUS. See 
19 U.S.C. § 1202 (1982). Most duty rates are grounded on a percent 
of value, or ad valorem, basis. Other rates are based upon quantity 
terms. Still other rates combine these two types of rates. See 1 R. 
Sturm, supra, § 1.1. The term “rate of duty” in this case means a 
fixed ratio or proportion arrived at through a particular classifica- 
tion which, when applied to the value of the imported item, will 
determine the amount of tariff to be paid. See Bradford Co. v. 
American Lithographic Co., 12 Ct. Cust. Appls. 318, 323 (1924) (“We 
think that a proper interpretation of the phrase, ‘rate of duty,’ . . 
means the amount of duty assessed against imported merchandise, 
resulting in the first instance, from the classification thereof.’’) 
(emphasis added).® 

Here, both TAA No. 10 and TAA No. 40 pertain to methods of 
appraisement resulting in valuations. Neither ruling dealt with a 
“rate of duty or charge” since the fixed ratio against which the 
value of the merchandise was applied remained the same. Hence, 
the publication and notice requirements of 19 C.F.R. §177.10 were 
not triggered by the publication of TAA No. 40, and that ruling ef- 
fectively revoked TAA No. 10. 

TAA No. 10 and TAA No. 40 are properly governed by the regu- 
lations set forth in 19 C.F.R. § 177.9 (1983).° These provisions relate 
to “ruling letters,” and operate on much the same principle as In- 
ternal Revenue Service letter rulings. Such letters are binding only 
with respect to the particular transaction they describe. Modifica- 
tion and revocation of such ruling letters is provided for in 19 


5 “Charges” (or “exactions”) as used in 19 C.F.R. §177.10(b) (1983) applies to “assessments of specific sums of 
money (other than ordinary customs duties) on imported merchandise,” such as storage and cartage fees. See 
Alberta Gas Chems., Inc. v. Blumenthal, 82 Cust. Ct. 77, 81-82, 467 F. Supp. 1245, 1249-50 (1979) (cases cited). 

®19 C.F.R. § 177.%a), (b) (1983) provides in part: 

Effect of ruling letters generally. A ruling letter issued by the Headquarters Office or the Regional Com- 
missioner, Region II, under the provisions of this part represents the official position of the Customs Service 
with respect to the particular transaction or issue described therein and is binding on all Customs Service 
personnel in accordance with the provisions of this section until modified or revoked. In the absence of a 
subsequent change of practice or other modification or revocation which affects the principle of the ruling 
set forth in the ruling letter, that principle may be cited as authority in the disposition of transactions in- 
volving the same circumstances. 

Application of rulings to transactions—(1) Generally. Each ruling letter is issued on the assumption that 
all of the information furnished in connection with the ruling request and incorporated in the ruling letter, 
either directly, by reference, or by implication, is accurate and complete in every material respect. The ap- 
plication of a ruling letter by a Customs Service field office to the transaction to which it is purported to 
relate is subject to the verification of the facts incorporated in the ruling letter, a comparison of the trans- 
action described therein to the actual transaction, and the satisfaction of any conditions of which the ruling 
was moe 
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C.F.R. § 177.9(d),7 which allows the Customs Service to revoke or 
modify a letter ruling if it is simply “found to be in error or not in 
accordance with the current views” of Customs. There are no man- 
datory publication and public notice requirements in section 
177.9(d). Thus, TAA No. 40 legally and effectively revoked TAA No. 
10.° Lois Jeans & Jackets, U.S.A., Inc. v. United States, 5 CIT—, 566 
F. Supp. 1523 (1983), is easily distinguishable. That case dealt with 
an importation of jeans bearing a trademark that allegedly in- 
fringed upon an American company’s registered mark. Customs 
had originally held, in an unpublished letter ruling, that the trade- 
mark did not constitute an infringement. Subsequently, however, 
Customs reversed its position, in another unpublished letter ruling, 
and held that the imported jeans’ mark did infringe upon the do- 
mestic owner’s trademark. The court’s analysis, however, centered 
on 19 C.F.R. § 177.10(d)(2), which covers restrictions and prohibition 
on importations. That provision is not in issue here. Further, in 
Lois Jeans, Customs failed even to notify the plaintiff of the modifi- 
cation. This was a clear violation of 19 C.F.R. § 177.9(d)(1) and con- 
stituted a denial of due process. In this case, however, plaintiff 
AAP was notified of the effectiveness of TAA No. 40 by a ruling 
letter issued on October 19, 1981, in satisfaction of section 
177.9(d\(1). Lastly, Lois Jeans was decided in the context of a pre- 
liminary injunction proceeding. Accordingly, Judge Newman held 
that the facts presented merely a “substantial likelihood” that the 
procedural irregularities constituted a violation of the Customs 
Regulations and the Constitution. See 5 CIT at —, 566 F. Supp. at 
1528. 

Having determined that section 177.9(d), and not 177.10(b) is de- 
terminative in this case, plaintiffs’ uniform practice claim must 
also fall. 19 C.F.R. § 177.10(b) states that “[a]ny ruling regarding a 
rate of duty or charge which is published in the Customs Bulletin 
will establish a uniform practice.” TAA No. 10 and TAA No. 40, 
however, are not within the scope of subsection (b). The publication 
of TAA No. 10, therefore, created no “uniform practice” within the 
meaning of section 177.10(b). 

Plaintiffs further allege that Customs violated its own regula- 
tions by applying TAA No. 40 retroactively. Retroactivity of ruling 
letters is governed by 19 C.F.R. § 177.9(d)(2).° Subdivision (ii) of that 


719 C.F.R. § 177.9dX1) (1983) provides: 

(d) Modification or revocation of ruling letters—{1) Generally. Any ruling letter found to be in error or not 
in accordance with the current views of the Customs Service may be modified or revoked. Modification or 
revocation of a ruling letter shall be effected by Customs Headquarters by giving notice to the person to 
whom the ruling letter was addressed and, where circumstances warrant, by the publication of a notice or 
other statement in the Customs Bulletin. 

®TAA No. 10 was not published pursuant to subsection (b) of section 177.10 but rather under Customs’ discre- 
tionary authority to disseminate what it considers a significant ruling. See 19 C.F.R. § 177.10(a) (1983). 
°19 C.F.R. § 177.9dX2) provides: 

Effect of modification or revocation of ruling letters. The modification or revocation of a ruling letter will 
not applied retroactively with respect to the person to whom the ruling was issued, or to any person 
directly involved in the transaction to which that ruling related, Provided: 

(i) The request for a ruling contained no misstatement or omission of material facts, A 
. = The facts subsequently developed are not materially different from the facts on which the ruling was 


Continued 
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subsection clearly states that modification and revocation of ruling 
letters will not be applied retroactively provided the “facts subse- 
quently developed are not materially different from the facts on 
which the ruling was based.” Jd. § 177.9(d)(2)(ii). This proviso was 
violated in this case. Upon the completion of a Customs investiga- 
tion of the Hong Kong made-to-measure clothing industry, it was 
determined that the trade patterns alleged by the importer, and 
upon which TAA No. 10 was based, did not correspond to the 
actual Hong Kong trade patterns. The facts originally given by the 
importer were not fully accurate, and, therefore, the factual under- 
pinnings of TAA No. 10 were faulty. Such a state of events certain- 
ly cleared the way for TAA No. 40 to be applied retroactively 
under the Customs Regulations, in particular 19 C.F.R. 
§ 177.9(d)(2)ii). 


CONCLUSION 


For the reasons outlined above, the plaintiffs’ motion for partial 
summary judgment is denied. The defendants’ motions to dismiss 
are denied. Defendants’ cross-motion for partial summary judgment 
is granted. 

Judgment will enter accordingly. 


(Slip Op. 84-48) 


Ina HOLLOWAY, ET AL., PLAINTIFFS, v. RAYMOND J. DONOVAN, SEC- 
RETARY OF LABOR, UNITED STATES DEPARTMENT OF LABOR, DE- 
FENDANT 


Court No. 81-6-00749 
Before: Rr, Chief Judge. 


On the Court’s Motion for Review of Administrative 
Determination Upon Agency Record 


[Administrative determination of the Secretary of Labor denying certification of 
eligibility for worker adjustment assistance benefits affirmed; action dismissed.] 


(Decided April 25, 1984) 


Ila Holloway, pro se. 
Richard K. Willard, Acting Assistant Attorney General; David M. Cohen, Direc- 
tor, Commercial Litigation Branch (Sheila N. Ziff), for the defendant. 


Re, Chief Judge: Plaintiffs, on behalf of the former employees of 
the London, Ohio, plant of Pantasote, Incorporated (London plant), 
challenge the Secretary of Labor’s denial of certification of eligibil- 


(iii) There has been no change in the applicable law, 

(iv) The ruling was originally issued with respect to a prospective transaction, and 

(v) All of the parties involved in the transaction acted in good faith in reliance upon the ruling and retro- 
active modification or revocation would be to their detriment. Nothing in this paragraph will prohibit the 
retroactive modification or revocation of a oe respect to a transaction which was not prospective at 
the time the ruling was issued, inasmuch as such a transaction was not entered into in reliance on a ruling 
from the Headquarters Office or the Regional Commissioner, Region II. 
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ity for worker adjustment assistance benefits under the Trade Act 
of 1974. 19 U.S.C. §§ 2101-2487 (1976 and Supp. V 1981). The Secre- 
tary found that the former employees of the London plant were 
employed by a firm that did not produce an article “like or directly 
competitive” with an article which was adversely affected by an in- 
creased market penetration of imports under section 222(8) of the 
Trade Act of 1974, 19 U.S.C. § 2272(3) (1976). 

After reviewing the administrative record and the arguments of 
the parties, the court holds that the Secretary’s denial of certifica- 
tion of eligibility is supported by substantial evidence, and is in ac- 
cordance with the pertinent provisions of law. Therefore, the Secre- 
tary’s determination is affirmed. 

On July 25, 1980, plaintiff and two other workers filed a petition 
with the Department of Labor’s Office of Trade Adjustment Assist- 
ance (OTAA) requesting certification of eligibility for trade adjust- 
ment assistance benefits for all similarly situated employees at 
Pantasote’s London plant. Subsequently, OTAA published a notice 
in the Federal Register indicating receipt of the petition, and the 
commencement of an investigation. 45 Fed. Reg. 54487, 54488 
(1980). 

Section 222 of the Trade Act of 1974, 19 U.S.C. § 2272 (1976), re- 
quires that the Secretary shall certify a group of workers as eligi- 
ble to apply for adjustment assistance benefits if it is determined: 

(1) that a significant number or proportion of the workers in 
such workers’ firm or an appropriate subdivision of the firm 
have become totally or partially separated, or are threatened to 
become totally or partially separated, 

(2) that sales or production, or both, of such firm or subdivision 
have decreased absolutely, and 

(3) that increases of imports of articles like or directly competi- 
tive with articles produced by such workers’ firm or an appropri- 
ate subdivision thereof contributed importantly to such total or 
partial separation, or threat thereof, and to such decline in sales 
or production. (Emphasis added). 

Plaintiffs contended before OTAA that the employees at the 
London plant were entitled to certification because they were sepa- 
rated from employment due to increased imports of “articles like 
or directly competitive” with the articles produced by them. In par- 
ticular, plaintiff Holloway alleged that the closing of the London 
plant was directly attributable to the increased importing of small 
cars which, in turn, caused domestic car manufacturers, particular- 
ly Chrysler, to lose sales, and thus, reduce its orders of automotive 
parts produced at Pantasote’s London plant. 

During its investigation, OTAA obtained information from Pan- 
tasote’s corporate headquarters about the corporation, its work- 
force, production, and the use of imports at the London plant. Ad- 
ditionally, OTAA conducted a survey of major American car manu- 
facturers to determine aggregate domestic production and con- 
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sumption, and the level of imports of the articles produced at the 
London plant. 

OTAA’s investigation established that the workers at the London 
plant produced, primarily, injection molded plastic parts for the do- 
mestic manufacturers of automobiles. This type of product, consist- 
ing of bumper guards, bumper fillers, automotive heater and air- 
conditioning ducts, and rub strips, e.g., door guards, accounted for 
approximately 95% of the plant’s total output. Within this product 
category, bumper fillers were the primary product, representing 
approximately 75% of the overall production, with the remainder 
evenly distributed among the other automotive injection molded 
products. The plant also produced miscellaneous parts for original 
equipment manufacturers in the appliance and home entertain- 
ment industries. 

The investigation revealed no shift in production between the 
London plant and other domestic or foreign plants operated by 
Pantasote, Incorporated. 

Finally, OTAA’s customer survey disclosed that Ford and Chrys- 
ler were Pantasote’s major customers, representing approximately 
85% of the London plant’s sales of automotive injection molded 
parts. General Motors accounted for the balance of the sales in 
that product category. The survey also revealed that Pantasote’s 
major customers either did not purchase, or decreased their pur- 
chases of bumper fillers from foreign sources during the period 
under investigation, May 1978 through August 1980. For this 
period, the survey further disclosed that most of the customers pur- 
chasing rub strips, bumper guards, and automotive heater and air- 
conditioning ducts, either decreased their import purchases, did not 
purchase imports, or their reliance on imports was unchanged. 
Those customers who increased purchases of imports accounted for 
only a small percentage of the London plant’s total sales. 

After reviewing this data, OTAA concluded that plaintiffs’ con- 
tention, that increased automobile imports contributed importantly 
to the downturn in sales and production at Pantasote’s London 
plant, and the resultant layoff of its employees, was without merit. 
Based on these findings, the Secretary determined that increased 
imports did not contribute importantly to plaintiffs’ separation 
from employment, and issued a negative determination on plain- 
tiffs’ petition. 46 Fed. Reg. 23351, 28352 (1981). 

Thereafter, plaintiffs sought administrative reconsideration, as- 
serting that the Secretary erred in his interpretation of the “con- 
tributed importantly” criterion found in section 222(2) of the Act. 
Specifically, plaintiffs, maintained that increased automobile im- 
ports resulted in a reduced demand for the automotive parts pro- 
duced at. the London plant, which in turn, was an important cause 
in its closing. 

The Secretary, in a letter dated May 5, 1981, dismissed plaintiffs’ 
application for reconsideration, explaining that: 
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the Department cannot consider imports of automobiles as being 
like or directly competitive with component parts thereof which 
are produced by workers who are employees of independent 
parts-producing firms. Under the circumstances the Department 
cannot certify independent component workers based on in- 
creased imports of automobiles themselves, but only on imports 
of the components entering the country not already incorporated 
in automobiles. As for imports of the components the Depart- 
ment generally did not find that customers of Pantasote were 
switching from Pantasote’s products to components produced in 
foreign countries. 


Thereafter, by letter complaint, pursuant to section 284(a) of the 
Trade Act of 1974, 19 U.S.C. § 2395(a) (Supp. V 1981), plaintiffs com- 
menced this action seeking judicial review of the Secretary’s final 
negative determination. 

The Trade Act of 1974 empowers this court to review a determi- 
nation by the Secretary of Labor which denies certification of eligi- 
bility for trade adjustment assistance benefits to assure that the 
determination is supported by substantial evidence contained in 
the administrative record, and is in accordance with law. Trade Act 
of 1974, § 294(b), 19 U.S.C. § 2395(b) (Supp. V 1981). 

Plaintiffs’ principal contention is that the Secretary of Labor 
misconstrued section 222(3) by interpreting narrowly the phrase 
“like or directly competitive” to apply only to those workers manu- 
facturing an import-impacted article, in this case, a fully assembled 
automobile. Essentially, plaintiffs are claiming that regardless of 
the nature of their work, the court should consider Pantasote’s em- 
ployees as part of the production process for new automobiles be- 
cause their labor was essential to the final delivery of those auto- 
mobiles to the retail market. Plaintiffs argue further that they are 
entitled to be certified as eligible for worker adjustment assistance 
benefits since their separation from employment allegedly was due 
to an increase in automobile imports. 

Many cases have examined the question whether components are 
“like or directly competitive’ with a finished end product. See 
United Shoe Workers v. Bedell, 506 F.2d 174 (D.C. Cir. 1974) (shoe 
counters and women’s shoes); Machine Printers and Engravers 
Ass’n v. Marshall, 595 F.2d 860 (D.C. Cir. 1979) (engraved rollers 
and rotary screens and printed design fabrics); Morristown Maga- 
novox Former Employees v. Marshall, 671 F.2d 194 (6th Cir. 1982) 
(television set parts and color televisions); Gropper v. Donovan, 6 
Ct. Int’l Trade —, Slip Op. 83-86 (Aug. 16, 1983) (knit fabric and 
women’s knit garments); and ACTWU, Local 1627 v. Donovan, 7 Ct. 
Int’] Trade —, Slip Op. 84-44 (Apr. 19, 1984) (automotive batteries 
and cars.) The test to determine whether an article is “like or di- 
rectly competitive,” as contemplated under section 222(3), is clear. 
The imported article, allegedly injuring the domestic market, must 
be found to be “interchangeable with or substitutable for” the arti- 
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cle under investigation. Machine Printers and Engravers Ass’n, 
supra at 862. 

For example, in Bedell, the seminal case on this question, work- 
ers producing counters for women’s shoes petitioned the United 
States Tariff Commission for benefits under the worker adjustment 
assistance provisions of the Trade Expansion Act of 1962, the pred- 
ecessor act of the Trade Act of 1974. The Commission found that 
counters provided a necessary re-enforcement for heels and were 
purchased by shoe manufacturers from independent suppliers. The 
workers maintained that increased imports of wholly assembled 
women’s shoes significantly diminished the domestic production of 
women’s shoes, resulting in a reduced demand for shoe counters. 
The Tariff Commission found that the level of imported counters 
for women’s shoes was negligible, and thus, rejected the workers’ 
claim that imported women’s footwear, which contained counters, 
was “directly competitive’ with counters. 

The district court upheld the determination of the Tariff Com- 
mission. United Shoe Workers v. Bedell, Civil No. 2197-71 (D.D.C. 
May 9, 1972). The Court of Appeals affirmed, holding that a compo- 
nent of a completed article, which is adversely impacted by in- 
creased imports of the completed article, is not “like or directly 
competitive” with the imported article. Bedell, 506 F.2d at 177, 178. 

The present case is similar in all respects to ACTWU, Local 1627 
v. Donovan, 7 Ct. Int’] Trade —, Slip Op. 84-44 (Apr. 19, 1984). 
There, this court affirmed the Secretary’s denial of certification be- 
cause he determined that automotive lead acid batteries were not 
“like or directly competitive” with imported cars, which contained 
automotive batteries. 

As in ACTWU, Local 1627, the articles under investigation are 
an intergral part used in the manufacture of a car. It is apparent 
that the components in question, automotive injection molded 
parts, are not interchangeable with or substitutable for the end 
product, a fully assembled automobile. On that basis, plaintiffs’ 
contention that the employees at Pantasote’s London plant pro- 
duced import-impacted articles is not sustainable. 

It is clear that under the doctrine of stare decisis, Bedell and re- 
lated cases are controlling. Hence, in accordance with applicable 
precedents, plaintiffs are not entitled to certification of eligibility 
for trade adjustment assistance benefits. 

It is the determination of the court that the Secretary’s denial of 
certification is supported by substantial evidence, and in accord- 
ance with law. Therefore, the Secretary’s determination is af- 
firmed, and plaintiffs’ action is dismissed. 
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ae DATE OF PLAINTIFF COURT NO. 


P84/98 Watson, J. Calmar Manufacturing Co. | 79-4-00561 | Item 376.24 
April 18, 32% 
1984 


Watson, J. Jimlar Corp. 82-7-00995 | Item 700.35 
April 18, 8.5% 
1984 ‘ 


P84/100 Maletz, S. J. Pharmacia Inc. 79-11-01652 | Item 799.00 
April 18, 5% 
1984 


P84/101 Watson, J. Electrohome Ltd. 82-7-01044 | Item 722.40 
April 19, Various rates 
1984 (projection 

monitors) 

Items 722.70, 
722.50, 722.40 
Various rates 
(screens and 
legs) 

Item 722.50 
Various rates 
(desk stands, 
pedestal bases 
and mounting 
yokes) 





Item 376.28 
18% 


Item 700.29 
5% 


Item 437.76 
Free of duty 


Item 685.11 
5% (projection 
monitors) 

Item 685.11 
5% (desk stands, 
pedestal bases, 
screens and legs, 
interface 
modules, 
mounting yokes 
and harnesses— 
imported as part 
of entire system 
with projection 
monitors) 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


PORT OF ENTRY AND 
MERCHANDISE 


Hidalgo, Texas 
Brassieres and girdles 


New York 
Boy’s split leather work boots 


New York 

Diagnostic kits or components 
of diagnostic kits which are 
comprised of viruses, etc. 


Alexandria Bay, NY/Buffalo 

Projection monitor with desk 
stands; pedestal bases; 
mounting yokes; screens 
and legs; interface modules 
and harnesses 
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P84/103 


F. W. Myers & Co. 


K Mart Apparel Corp. 


Texas Instruments Inc. 


Various items 
(interface 
modules and 
harnesses) 


74-8-02206 | Item 608.05 
0.3¢ per Ib. 


82-11-01501 | Item 382.04 
42.5% 


82-11-01520 | Item 682.20 
9% 





Item 685.19 
Various rates 
(screens and 
interface 
modules— 
imported 
without 
projection 
monitors) 

Item 688.15 
Various rates 
(harnesses— 
imported 
without 
projection 
monitor) 

Item 657.25 
Various rates 
(desk stands, 
pedestal bases, 
mounting yokes 
& accessory legs 
without 
screens— 
imported 
without 
projection 
monitor) 


Item 608.02 
Free of duty 


F. W. Myers & Co. v. US. 
(C.D. 4635) and F. W. Myers 
& Co. (C.D. 4872) 


Item 382.81 
25¢ per lb. plus 
27.5% 


Brittania Sportswear v. US. 
(S.O. 83-46, 5-11-83) 


Item 687.60/807.00 | Agreed statement of facts 
7% with 
allowance for 
fabricated 
components of 
US. origin 


Alexandria Bay, NY/Buffalo, 
NY 
Sponge iron powders 


New York 
Wearing apparel 


Dallas-Fort Worth 
Electronic crystal components 
related to transistors 
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Free of duty US. (S.0. 83-42, 5-10-83) Metal detectors 
(CAT Nos. 60- 
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were 
manufactured in 
Hong Kong 

Item 685.70 
Various rates 
(Cat. Nos. 63- 

3001 and 63- 
3002 which were 
manufactured in 
China) 
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P84/106 Watson, J. | Electrohome Ltd. 82-6-00874 
April 20, 
1984 


Various 
(screens 


Various 
(desk sta 
pedestal 
and mou 
yokes) 
Various ite 





Item 685.11 
arious rates 5% (projection 
rojection monitors) 


Item 685.11 
5% (desk stands, 
pedestal bases, 
screens and legs, 
interface 
modules, 
mounting yokes 
and harnesses— 
imported as part 
of entire system 
with projection 
monitors) 

Item 685.19 
Various rates 
(screens and 
interface 
modules— 
imported 
without 
projection 
monitors) 

Item 688.15 
Various rates 
(harnesses— 
imported 
without 
projection 
monitor) 

Item 657.25 
Various rates 
(desk stands, 
pedestal bases, 
mounting yokes 
and accessory 
legs without 


onitors) 


projection 
monitor) 


Agreed statement of facts 


Alexandria Bay, NY/Buffalo 

Projection monitor with desk 
stands; pedestal bases; 
mounting yokes; screens 
and legs; interface modules 
and harnesses 
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P84/107 Watson, J. Electrohome Ltd. 82-6-00875 | Item 722.40 
April 20, Various ra‘ 
1984 (projection 
monitors) 
Items 722.70, 
722.50, 722.4 
Various ra’ 
(screens and 
legs) 
Item 722.50 
Various rat 


Various items 
(interface 
modules anc 
harnesses) 





Item 685.11 Agreed statement of facts Alexandria Bay, NY/Buffalo 
5% (projection Projection monitor with desk 
monitors) stands; pedestal bases; 

Item 685.11 mounting yokes; screens 
5% (desk stands, and legs; interface modules 
pedestal bases, and harnesses 
screens and legs, | 
interface 
modules, 
mounting yokes 
and harnesses— 
imported as part 
of entire system 
with projection 
monitors) 

Item 685.19 
Various rates 
(screens and 
interface 
modules— 
imported 
without 
projection 
monitors) 

Item 688.15 
Various rates 
(harnesses— 
imported 
without 
projection 
monitor) 

Item 657.25 
Various rates 
(desk stands, 
pedestal bases, 
mounting yokes 
and accessory 
legs without 
screens— 
imported 
without 
projection 
monitor) 
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P84/108 Watson, J. Electrohome Ltd. 82-6-00876 | Item 722.40 
April 20, Various rates 
1984 (projection 
monitors) 
Items 722.70, 
722.50, 722.40 
Various rates 
(screens and 
legs) 
Item 722.50 
Various rates 
(desk stands, 
pedestal bases, 
and mounting 
yokes) 
Various items 
(Interface 
modules and 
harnesses) 





Item 685.11 


Agreed statement of facts 
5% (projection 
monitors) 


Item 685.11 


5% (desk stands, 
pedestal bases, 
screens and legs, 
interface 
modules, 
mounting yokes 
and harnesses— 
imported as part 
of entire system 
with projection 
monitors) 


Item 685.19 


Various rates 
(screens and 
interface 
modules— 
imported 
without 
projection 
monitors) 


Item 688.15 


Various rates 
(harnesses— 
imported 
without 
projection 
monitor) 


Item 657.25 


Various rates 
(desk stands, 
pedestal bases, 
mounting yokes 
and accessory 
legs without 


projection 
monitor) 


Alexandria Bay, NY/Buffalo 

Projection monitor with desk 
stands; pedestal bases; 
mounting yokes; screens 
and legs; interface modules 
and harnesses 
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P84/109 Watson, J. Electrohome Ltd. 82-6-00877 Item 722.40 
April 20, Various rat 


1984 (projection 
monitors) 
Item 722.70, 
722.50, 722. 


Item 722.50 
Various rat 
(desk stand 
pedestal ba 
and mount 
yokes) 

Various item 
(interface 
modules ai 
harnesses) 





m 


ounting 


Item 685.11 


Agreed statement of facts 
5% (projection 
monitors) 


Item 685.11 


5% (desk stands, 
pedestal bases, 
screens and legs, 
interface 
modules, 
mounting yokes 
and harnesses— 
imported as part 
of entire system 
with projection 
monitors) 


Item 685.19 


Various rates 
(screens and 
interface 
modules— 
imported 
without 
projection 
monitors) 


Item 688.15 


Various rates 
(harnesses— 
imported 
without 
projection 
monitor) 


Item 657.25 


Various rates 
(desk stands, 
pedestal bases, 
mounting yokes 
and accessory 
legs without 
screens— 
imported 
without 
projection 
monitor) 


| Alexandria Bay, NY/Buffalo 

Projection monitor with desk 
stands; pedestal bases; 
mounting yokes; screens 
and legs; interface modules 
and harnesses 
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P84/110 Watson, J. Electrohome Ltd. 82-8-01127 Item 722.40 
April 20, Various rate 
1984 (projection 
monitors) 

Items 722.70, 
722.50, 722.4 
Various rate 
(screens and 
legs) 

Item 722.50 
Various rate 
(desk stands, 


Various items 
(interface 
modules and 
harnesses) 





Item 685.11 


Agreed statement of facts 


5% (projection 
monitors) 


Item 685.11 


5% (desk stands, 
pedestal bases, 
screens and legs, 
interface 
modules, 
mounting yokes 
and harnesses— 
imported as part 
of entire system 
with projection 
monitors) 


Item 685.19 


Various rates 
(screens and 
interface 
modules— 
imported 
without 
projection 
monitors) 


Item 688.15 


Various rates 
(harnesses— 
imported 
without 
projection 
monitor) 


Item 657.25 


Various rates 
(desk stands, 
pedestal bases, 
mounting yokes 
and accessory 
legs without 
screens— 
imported 
without 
projection 
monitor) 


Alexandria Bay, NY/Buffalo 

Projection monitor with desk 
stands; pedestal bases; 
mounting yokes; screens 
and legs; interface modules 
and harnesses 
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P84/111 Watson, J. Electrohome Ltd. 82-8-01128 | Item 722.40 
April 20, Various ra’ 
1984 (projection 
monitors) 
Items 722.70, 
722.50, 722.¢ 
Various ra‘ 
(screens anc 
legs) 
Item 722.50 


Various items 
(interface 


harnesses) 





Item 685.11 


Agreed statement of facts 
5% (projection 
monitors) 


Item 685.11 


5% (desk stands, 
pedestal bases, 
screens and legs, 
interface 
modules, 
mounting yokes 
and harnesses— 
imported as part 
of entire system 
with projection 
monitors) 


Item 685.19 


Various rates 
(screens and 
interface 
modules— 
imported 
without 
projection 
monitors) 


Item 688.15 


Various rates 
(harnesses— 
imported 
without 
projection 
monitor) 


Item 657.25 


Various rates 
(desk stands, 
pedestal bases, 
mounting yokes 
and accessory 
legs without 
screens— 
imported 
without 
projection 
monitor) 


Alexandria Bay, NY/Buffalo 

Projection monitor with desk 
stands; pedestal bases; 
mounting yokes; screens 
and legs; interface modules 
and harnesses 
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P84/112 


Watson, J. 
April 20, 
1984 





Electrohome Ltd. 83-1-00084 | Item 722.40 
Various ra‘ 
(projection 
monitors) 
Items 722.70, 
722.50, 722.4 


legs: 

Item 722.50 
Various ra‘ 
(desk stands 


and mounti 

yokes) 
Various items 

(interface 


harnesses) 


Item 685.11 Agreed statement of facts Alexandria Bay, NY/Buffalo 
5% (projection Projection monitor with desk 
monitors) stands; pedestal bases; 

Item 685.11 mounting yokes; screens 
5% (desk stands, and legs; interface modules 
pedestal bases, and harnesses 
screens and legs, 
interface 
modules, 
mounting yokes 
and harnesses— 
imported as part 
of entire system 
with projection 
monitors) 

Item 685.19 
Various rates 
(screens and 
interface 
modules— 
imported 
without 
projection 
monitors) 

Item 688.15 
Various rates 
(harnesses— 
imported 
without 
projection 
monitor) 

Item 657.25 
Various rates 
(desk stands, 
pedestal bases, 
mounting yokes 
and accessory 
legs without 
screens— 
imported 
without 
projection 
monitor) 
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P84/113 


Watson, J. 
April 20, 
1984 





Electrohome Ltd. 83-1-00138 | Item 722.40 
Various ra 
(projection 
monitors) 
Items 722.70, 
722.50, 722. 
Various ra 
(screens an 


(interface 
modules a 
harnesses) 


Item 685.11 
5% (projection 
monitors) 

Item 685.11 
5% (desk stands, 
pedestal bases, 
screens and legs, 
interface 
modules, 
mounting yokes 
and harnesses— 
imported as part 
of entire system 
with projection 
monitors) 

Item 685.19 
Various rates 
(screens and 
interface 
modules— 
imported 
without 
projection 
monitors) 

Item 688.15 
Various rates 
(harnesses— 
imported 
without 
projection 
monitor) 

Item 657.25 
Various rates 
(desk stands, 
pedestal bases, 
mounting yokes 
and accessory 
legs without 
screens— 
imported 
without 
projection 
monitor) 


Agreed statement of facts 


Alexandria Bay, NY/Buffalo 

Projection monitor with desk 
stands; pedestal bases; 
mounting yokes; screens 
and legs, interface modules 
and harnesses 
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P84/115 


P84/117 


P84/118 


P84/119 


Rao, J. 
April 23, 
1984 


Rao, J. 
April 23, 
1984 


Rao, J. 
April 23, 
1984 


Rao, J. 
April 23, 
1984 


Rao, J. 
April 23, 
1984 


Boe, J. 
April 23, 
1984 


Calderon Belt & Bag Inc. 


Harry Rosenfeld, Inc. 


Meyers Mfg. 


Morris Moskowitz Corp. 


A & A International Inc. 


75-11-02980, 
etc. 


76-10-02301, 
etc. 


75-11-02976, 
etc. 


75-11-03036, 
ete. 


75-11-02974, 
etc. 


81-6-00799 





Item 656.25 
25%, 23.19 
21.3%, 19.4 
17.5% 


Item 656.25 
25%, 23.19 
21.3%, 19.4 
17.5% 


Item 656.25 
25%, 23.19 
21.3%, 19.4 
17.5% 


Item 656.25 
25%, 23.19 
21.3%, 19.4 
17.5% 


Item 656.25 
25%, 23.19 
21.3%, 19.4 
17.5% 


Item 712.49 
10% (meta 
detectors) | 
each (for s 


%, 19.4% or 


%, 19.4% or 


%, 19.4% or 
%o 


b>, 23.1%, 
%, 19.4% or 


b, 23.1%, 
%, 19.4% or 


(for solid 
e timing 
ice portion of 
LCD stop 
ers) 


Item 745.68 
8.5%, 8.1% 
7.7%, 7.3% or 
6.9% 


Item 745.68 
8.5%, 8.1% 
7.7%, 7.8% or 
6.9% 


Item 745.68 
8.5%, 8.1% 
7.1%, 7.3% or 
6.9% 


Item 745.68 
8.5%, 8.1% 
7.71%, 1.3% or 
6.9% 


Item 745.68 
8.5%, 8.1% 
7.7%, 7.3% or 
6.9% 


Item A685.70 
Free of duty 
pursuant to 
General 
Headnote 3(c) 
(metal detectors) 
Item 688.40 
5.5% (Cat. No. 
63-5003 LCD 
stop timers) 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


A & A International, Inc. v. 


US (S.0. 83-42, 5-10-83) 
Texas Instruments, Inc. 
USS. (1 CIT 236 (1981)) 


v. 


New York 
Clasps or parts thereof 


New York 
Clasps or parts thereof 


New York 
Clasps or parts thereof 


New York 
Clasps or parts thereof 


New York 
Clasps or parts thereof 


Charleston, S.C. 
Metal detectors; LCD stop 
timers, an entirety 
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P84/120 Boe, J. Madison Watch Co. 82-3-00335 
April 23, 
1984 


P84/121 Boe, J. Sharp Electronics Corp. 82-2-00217 
April 23, 
1984 





Merchandise w 
assessed at 
various rates 
with modules 
under item 
716.10 or 716 
the cases unc 
itern 720.24 o 
item 720.28; t 
bands item 
740.30 or 740 
or item 740.3 
the chains u: 
item 740.30 o 
740.38; straps 
under item 
774.55 or 791 


Merchandise 
separately 
classified as 
“watch or clo 
movements” 


under items 
720.02, 720.06 
720.10 720.12 
720.14, 720.16 
720.18 and 
assessed at 
various rates 


Item 688.36 Texas Instruments; U.S. v. (69 | New York 
5.3% or 5.1% CCPA (1982)) Solid state electronic digital 
watches which are entire- 
ties comprised of solid state 
modules and cases imported 
or 716.18; with or without appropriate 
ses under fittings (including bands, 
chains and straps) 
20.28; the 
item 
or 740.34 
740.35; 
ains under 
40.30 or 
; Straps 
item 
or 791.54 
Item 676.20 U.S. v. Texas Instruments, | San Francisco; Chicago; Seat- 
5.0% or 4.89% or Inc. (69 CCPA) tle 
4.7% “Time function” portion of 
(merchandise calculators, stereo cassette 
marked “A”’) tape decks and digital 
Item 685.40 clocks 
5.1% 
(merchandise 
marked “B”) 
Item 688.36 
5.1% or 5.3% 
(merchandise 
marked “B”) 
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JUDGE & 
DATE OF 
DECISION 


DECISION 
NUMBER 


R84/148 Re, C.J. 
April 18, 


1984 


Re, CJ. 
April 18, 
1984 


Re, C.J. 
April 18, 
1984 


Decisions of the U 
Court of Internatio 


Channel Master 


Chori America Inc. 


Lewis Galoob, Inc. 


Abstracts 
Abstracted Reappratseme 


BASIS OF 
PLAINTIFF COURT NO. VALUATION HELD 


73-7-02048, 
etc. 


Export value 
713-6-01364 


Export value 


73-7-01826 | Export value 


Unit values 
praising c 
less any 
currency 


Appraised ve 
entry pap 
tions incl 
currency 


Appraised v 
on entry 5 
dating of 
additions 
flect cu 
ation 





nited 


States 


ional Trade 


ent Decisions 


HELD VALUE 


values found by ap- 
sing customs official, 

any additions for 
ency fluctuation 


ised values shown on 
papers less addi- 

s included to reflect 

ency revaluation 


ised values specified 
entry papers by liqui- 
ing officer, less any 
itions included to re- 

currency revalu- 
n 


C.B.S. Imports Corp. v. U.S. 
(C.D. 4739) 


C.B.S. Imports Corp. v. U.S. 
(C.D. 4739) 


C.B.S. Imports Corp. v. U.S. 
(C.D. 4739) 


PORT OF ENTRY AND 
MERCHANDISE 


Chicago 
Various articles 


New York; Los Angeles 
Not stated 





JUDGE & 
DECISION co BASIS OF 
DATE OF PLAINTIFF URT NO. VALUATION 


NUMBER DECISION 


R84/151 Re, C.J. Mitsui & Co. 73-8-02139, | Export value 
April 18, etc. 
1984 


R84/152 Re, C.J. Mitsui & Co. 73-8-02449, | Export value 
April 18, etc. 
1984 


Re, C.J. Mitsui & Co. 73-9-02728, | Export value 
April 18, etc. 
1984 


R84/154 Re, C.J. Mitsui & Co. 75-11-02959 | Export value 
April 18, 
1984 


R84/155 Re, C.J. New York 74-2-00580 Export value 
April 18, Merchandise Co. 
1984 


Re, C.J. Nichimen Co. 75-9-02344 Export value 
April 18, 
1984 


R84/157 Re, C.J. 74-3-00778, | Export value 
April 18, etc. 
1984 


Watson, J. Majestic Electronics, | R65/14503, Export value 
April 18, Inc. etc. 
1984 


R84/159 Watson, J. Monarch R65/18543, | Export value 
April 18, International, Inc. etc. 
1984 





HELD VALUE 


Appraised values shown on 
entry papers less addi- 
tions included to reflect 
currency revaluation 


Appraised values shown on 
entry papers less addi- 
tions included to reflect 
currency revaluation 


Appraised values shown on 
entry papers less addi- 
tions included to reflect 
currency revaluation 


Appraised values shown on 
entry papers less addi- 
tions included to reflect 
currency revaluation 


Invoiced unit prices less 
non-dutiable charge in- 
cluded therein 


Appraised values shown on 
entry papers less addi- 
tions included to reflect 
currency revaluation 


Appraised values shown on 
entry papers less addi- 
tions included to reflect 
currency revaluation 


Appraised unit values less 
7.5% thereof, net packed 


Appraised unit values less 
7.5% thereof, net packed 


C.B.S. Imports Corp. 
(C.D. 4739) 


C.B.S. Imports Corp. 
(C.D. 4739) 


C.B.S. Imports Corp. 
(C.D. 4739) 


C.B.S. Imports Corp. 
(C.D. 4739) 


C.B.S. Imports Corp. 
(C.D. 4739) 
C.B.S. Imports Corp. 


(C.D. 4739) 


C.B.S. Imports Corp. 
(C.D. 4739) 


Agreed statement of 


Agreed statement of 


PORT OF ENTRY AND 
MERCHANDISE 


New York; Charleston, S.C. 
Not stated 


Los Angeles 
Not stated 


Charleston, S.C. 
Not stated 


Atlanta 
Not stated 


Portland, Oreg. 
Not stated 


Wilmington, N.C.; New Or- 
leans; Portland, Oreg.; 
San Francisco 

Not stated 


Indianapolis 
Not stated 


Los Angeles 
Transistor radios with ac- 
cessories; entirety 


Los Angeles 
Transistor radios with ac- 
cessories; entirety 
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R84/160 


R84/161 


R84/162 


R84/165 


R84/167 


Watson, J. 
April 18, 
1984 


Watson, J. 
April 18, 
1984 


Watson, J. 
April 18, 
1984 


Re, C.J. 
April 19, 
1984 


Re, C.J. 
April 19, 
1984 


Watson, M. 


April 20, 
1984 


Watson, J. 
April 20, 
1984 


Watson, J. 
April 20, 
1984 


National Silver Co. 


National Silver Co. 


Proper Mfg. 


Mitsui & Co. 


Fidelity Trading Co. 


Hurricane Import Co. 


John L. Westland & 
Son 


National Silver Co. 


R60/10105, 
etc 


R60/22153, 
etc 


R68/7479, 
etc 


75-8-02026 


76-1-00010, 
etc. 


R61/2908, 
etc. 


R60/10690 


R63/1429, 
etc. 


Export value 


Export value 


Export value 


Export value 


Export value 


Export value 


Export value 


Export value 


Export value 





Appraised unit values less 
7.5% thereof, net packed 


Appraised unit values less 
7.5% thereof, net packed 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit  in- 
voice prices and ap- 
praised values 


Appraised values shown on 
entry papers less addi- 
tions included to reflect 
currency revaluation 


Appraised values shown on 
entry papers less addi- 
tions included to reflect 
currency revaluation 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit in- 
voice prices and ap 
praised values 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit in- 
voice prices and ap 
praised values 


Appraised unit values less 
7.5% thereof, net packed 


Appraised unit values less 
7.5% thereof, net packed 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


C.B.S. Imports Corp. v. U.S. 
(C.D. 4739) 


C.B.S. Imports Corp. v. U.S. 
(C.D. 4739) 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Los Angeles 
Flatware 


Los Angeles 
Flatware 


New York 
Thermometers 


Chicago 
Not stated 


Chicago 
Not stated 


San Francisco 
Transistor radios & acces- 
sories; entirety 


Los Angeles 
Transistor radios & acces- 
sories; entirety 


Los Angeles 
Flatware 
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DECISION 
NUMBER 


R84/169 


R84/170 


R84/171 


R84/172 


R84/173 


R84/174 


JUDGE & 
DATE OF 
DECISION 


Watson, J. 
April 20, 
1984 


Watson, J. 
April 20, 
1984 


Watson, J. 
April 20, 
1984 


Watson, J. 
April 20, 
1984 


PLAINTIFF 


New York 


Merchandise Co. 


New York 


Merchandise Co. 


New York 


Merchandise Co. 


New York 


Merchandise Co. 


North American 
Foreign Trading 
Corp. 


North American 
Trading Corp. 


COURT NO. 


R60/1656 


R60/6037 


R60/13333 


R61/4868 


R63/2374, 


etc. 


R63/2494 


Export value 


Export value 


Export value 


Export value 


Export value 


Export value 





HELD VALUE 


Appraised unit values less 
7.5% thereof, net packed 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit in- 
voice prices and ap- 
praised values 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit in- 
voice prices and ap 
praised values 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit in- 
voice prices and ap- 
praised values 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit in- 
voice prices and ap 
praised values 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit in- 
voice prices and ap 
praised values 


BASIS 


statement 


statement 


statement 


statement 


statement 


statement 


of facts 


of facts 


of facts 


of facts 


PORT OF ENTRY AND 
MERCHANDISE 


Los Angeles 
Transistor radios & 
sories; entirety 


San Diego 
Transistor radios 
sories; entirety 


Honolulu 
Transistor radios 
sories; entirety 


San Diego 
Transistor radios 
sories; entirety 


New York 
Transistor radios 
sories; entirety 


New York 
Transistor radios 
sories; entirety 


1°.) 
ca 
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Index 


U.S. Customs Service 
Treasury decisions: 
Approved public gauger—Ray A. Bergeron, Inc 
Cancellation of Customs Approved public gauger—Core Laboratories 
(Cargo Surveys), Inc 
Foreign currencies; Daily Rates: 
Mar 1-2, 1984 
Mar 5-9, 1984 
Mar 12-16, 1984 
Mar 19-23, 1984 
Mar 26-30, 1984 
Foreign currencies; Variances: 
Mar 1-2, 1984 
Mar 5-9, 1984 
Mar 12-16, 1984 
Mar 19-23, 1984 
Mar 26-30, 1984 
Foreign currencies; Quarterly rates of exchange, April 1, 1984 
through June 30, 1984 


Court of Appeal for the Federal Circuit 


Appeal No. 
Melamine Chemicals, Inc. v. The United States 
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